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THE EDITOR. 


PREFACE. 


T. is preſumed that no particular a is neceſ- 

ary to be made for introducing to the notice of the 
profeſſion a new edition of the Doctor and Student“; a 
book which has been conſidered of the firſt authority, 
not only by the beſt and moſt admired of our legal 

writers +, but by the courts of Weſiminſter- ball. 


— 


* The original author was Chrifopher Saint Germain, of the Inner 
Temple, a barriſter of ſuch extenſive knowledge in the laws of his 
country, that he was ſuppoſed to be equal to moſt men of his 
time. Soon after his book was publiſhed, (which was in the year 
1518), he was engaged in a ſmart controverſy with a ſerjeant at law re- 
lative to a point of doctrine advanced by him in the twelfth chapter of 
the firſt dialogue, the particulars of which may be ſeen in the firſt 
volume of Mr. Hargrave's Collection of Tracts. He was moreover 
excellently ſkilled in the civil and canon laws, and well acquainted 
with md of the liberal ſciences, After ſpending a long life of much 
piety, uſefulneſs, and integrity, he died at the age of eighty, and 
was buried in the pariſh church of St. Alphage, London, near To 0 

als. 
x + See Mr. Reeve's Hiſtory of the Erg/iſh law, 4th vol. p. 416. 
Sir William Jones's eſſay on the Law of Bailments, and Blackfone's 
Commenraries, in which the Doctor and Student 1 TO. or men- 
tioned with peculiar marks of reſpeRt. 
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The 1 of compoſition in which it is written 
_ muſt likewiſe add to its value, and intitle it to ap- 
probation . Dialogue is univerſally allowed to be 


an agreeable method of writing which never fails to in- 
ſtruct more than any other, by its peculiar tendency to 


make a more favourable and laſting A upon 


the mind. 


* 


Perhaps the language is not ſo pure as might be ex- 
pected from a modern author, nor fo correct as altoge- 
ther to adapt itſelf to the taſte of the curious. But this 
is a defect (if a defect it can be called) which ſhould 
be overlooked for the intrinſic merits of the book itſelf. 
Coke upon Littleton, and the Ancient Reports, which con- 
tain ſuch a variety of matter, and ſuch a fund of legal 
information, are not perhaps ſuperior i in point of ſtyle 
to the Doctor and Student, and yet no one who is diſpoſed. 
to make a fleady progreſs in his profeſſion will object 
with any degree of ſeriouſneſs to the quaintneſs of ex- 
| preſſion which he will find in thofe valuable repoſitaries 
of ancient learning. On the contrary, he will perceive 
it to be his buſineſs to attend more to things than words, 
and that he is not to quarrel with his author, becauſe his 
ne may be . or his dition unpoliſhed. 


— 


* Vide the introduction to a w ork of the late Mr. Jn, intitled 
che Student's Companion, 5 46 


For 
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For theſe reaſons, and others that might be named, 
the Editor did not judge it prudent in him to alter the 
language, as ſome might expect, but has left it juſt in 


the ſame ſtate in which it appeared in the laſt edition. 


He thinks nothing could have juſtified ſuch an altera- 
tion. Were not the editors of Swinburne on Wills and 
Teſtaments juſtly cenſured for preſuming to correct the 
ys of that learned performance 2.8 | 


All that has been done therefore in the preſent edi- 
tion of the Doctor and Student is merely an addition of 
ſome notes and references which have been inſerted 
with a view to illuſtrate the ſubjef matter, and to ſhew 
how the law has been altered by acts of parliament and 
judicial deciſions. In the execution of his plan it will 
be ſeen that the Editor has had much labour, and taken 
conſiderable pains. But theſe are circumſtances which 
will be conſidered of no great moment with him, if his 
endeavours may in any meaſure contribute to eaſe the 
difficulties, to leſſen the embarraſſments, and to im- 


prove the mind of a young beginner i in the ſtudy of o our. 
_ Engliſh Juriſprudence. | | 


— 


* Seo 4 Burn's Ecc. Law, 371, 372. 
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FIRST DIALOGUE. 


HE Introduction - | Page : 
CHAP. I. Of the law deriva! 
II. Of the law of reaſon, the which by * is s called the law f 


nature of reaſonable creatures | - 5 
III. Of the law of God - - 555 
IV. Of the law of man = - 10 
V. Of the firſt ground of the law of England - 12 
VI. Of the ſecond ground of the law of England - 15 
VII. Of the third ground of the law of England = 18 


VIII. Of the fourth ground of the law of England = 26 
IX. Divers caſes wherein the ſtudent doubteth whether they be 
only maxims of the law, or that they be . upon the 


law of reaſon "28 
X. Of the fifth ground of the law of England 5 34 
XI. Of the ſixth ground of the law of England = = 36 
XII. The firſt n of the doctor, in the law of England and 

conſcience | - 37 
XIII. What / 5 15 1 - - 00 

XIV. Of reaſon — - 40 

XV. Of conſcience 5 - 42 
XVI. What is equity 45 


XVII. In what manner a man ſhall be holpen by equity in the 
laws of England 4 
XVIII. Whether the flatute hereafter rehearſed by the doctor 
be againſt conſcience, or not [Fi 
XIX. Of what law this queſtion is to be e chat is to 
| ſay, where conſcience ſhall be ruled after the law 53 
XX. Divers caſes where conſcience is to be ordered after the 
law - 

XXI. The firſt on of the Sudent, Tf any infant that 56 of 
the age of twenty years, and hath reaſon and wiſdom to go- 
vern himſelf, n his land, and with the money thereof 

buyeih 
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buyeth other land of greater value than the firſt was, and 
taketh the profits thereof; whether may the infant aſk his firſt 
land again in conſcience, as he may by the law? Page 62 
XXII. The ſecond gue/tion of the ſtudent, If a man that hath 
lands for term of life be impanelled upon an inqueſt, and 
thereupon leeſeth iſſues, and dieth ; whether may thoſe iſſues 


be levied upon him in the reverſion in e as they may 
be by the law? 0 64 


XXIII. The third gueſtion of the e Wh tenant for term 


of life, or years, do waſte, whereby they be bound by the laws 
to yield to him in the reverſion treble damages, and ſo ſhall 
forfeit the place waſted; whether he is alſo bound in con- 
ſcience to pay thoſe damages, and to reſtore that place waſted 
immediately after the waſte done, as he is in the ingle da» 
mages, or that he is not bound thereto till the treble damages 
and place waſted be recovered in the king's court 65 

XXIV. The fourth queſtion of the ſtudent. If a man enfeoff 
other in certain land upon condition that if he enfeoff any 
other, that it may be lawful for the feoffor and his heirs to 
re-enter, Sc. whether is this condition oa in conſcience, 
though it be void in the law? * 66 

XXV. The fifth que/tion of the ſtudent, If a fine with procla- 
mation be levied according to the ſtatute, and no claim made 
within five years, &c, whether is the right of a ſtranger ex- 
tinted thereby in conſcience, as it is in the law? 68 

XXVI. A queſtion made by the doctor, how certain recoveries 
that be uſed in the king's courts to defeat AE land may 
ſtand with conſcience 


XXVII. The firſt queſtion of the ſtudent concerning eailed | 
lands 8 


XXVIII. The ſecond queſtion of the ſtudent conce- ning * 


lands 


XXIX. The third queſtion of the ſtudent concerning caled 
lands 86 


XXX. The fourth queſtion of the ſtudent eee recoveries 
of inheritances intailed 89 


XXXT. The fifth mots of the ſtudent concerning tailed 
lands 


91 
XXXII. The ſixth oxen of the ſtudent oa. tailed 
lands | - 94 - 


THE 


THE. 


T A B L E 


OF THE 


SECOND DIALOGUE. 


T's FR UE © _ - Page 99 
The introduction 100 
CHAP. I. The firſt gueſtion of the ſtudent. Whether the te- 
nant in tail after poſſibility of iſſue extinct may with conſcience 
do waſte - - - 102 
II. What is meant by this * when it is ſaid, Thus it was at 
the common law 106 
III. The ſecond queſtion of the ſtudent. Whether the goods of 
men outlawed be forfeit in conſcience, as ,they be by the 
law 108 
IV.. The third queſtion of the Rudent, of waſte done by a ſtran- 
ger in the lands that be in the hands of particular tenants, &c. 
112 

V. The fourth queſtion of the ſtudent. Whether a man may. 
with conſcience be of counſel againſt him that he knoweth is 
the heir of right, but he is certified, baſtard by the ordinary 

” 6 

: VI. The fifth queſtion of the ſtudent, Whether a man may 
with conſcience be of counſel with a man at the common 
law, knowing that the defendant hath ſufficient matter to be 
diſcharged in the chancery, that he may not plead at the 


common law | - - | 119 
| VII. 
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VII. The fixth * of the ſtudent. Whether a man may 
with conſcience be of counſel againſt the feoffee of truſt in an 
action of treſpaſs that he bringeth N his feoffor of truſt 
for taking the profits Page 121 

VIII. The ſeventh queſtion of che ſtudent. If a man by way of 

diſtreſs cometh to his debt, but he ought not to have diſtrain- 

ed for it, what reſtitution is he bound to make — 


IX. For what thing a man may lawfully diſtrain - 126 
X. The eighth gue/?zon of the ſtudent, Whether executors be 


bound in conſcience to make reſtitution for a treſpaſs done by 
a teſtator ; and whether they be bound to pay debts upon a 
contract firſt, or make the ſaid reſtitution 129 
XI. The ninth queſtion of the ſtudent. Whether he that bath 
goods delivered him by force of a legacy is bound in conſcience 
to pay the debt upon a contract that the teſtator ought, if the 
executors have no other goods in their hands - 134 
XII. The tenth queſtion of the ſtudent. If a man have iſſue two 
ſons, and die ſeiſed of certain lands in fee, the eldeſt dieth 
without iſſue, the youngeſt recovereth by aſſiſe of Mortd an- 
ceſtor the land, with damages from the death of the father, 
whether there he be bound in conſcience to pay the profits to 
the executors of the eldeſt brother for the time he lived 137 
XIII. The eleventh queſtion of the ſtudent. What damages the 
tenant in dower ſhall recover in conſcience where her huſ- 
band died not ſeiſed, but ſhe demanded her dower, and was 
denied | | | 140 
XIV. The twelfth . of the ſtudent. 1 a man knowing 
another to have right to his land, cauſeth a ſine with procla- 
mation to be levied, according to the ſtatute, and he that hath 
right maketh no claim within five years, whether he be bar- 
red in conſcience, as he is in the law - 14 
XV. The-thirteenth queſtion of the ſtudent. If a man that hath 
a child by his wife, do that in him is, to have had poſſeſſion of 
his wife's land, and ſhe dieth before he can have it, whether in 
conſcience he ſhall be tenant by the courteſy. - 


144 
XVI. The fourteenth queſtion of the ſtudent, If the grantor of 


a rent enfeoffeth the grantee of the rent of part of the lands, 


Sc. whether the whole rent be extinct in COT as - is 
in the law 


| 147 

XVII. The fifteenth queſtion of the ſtudent. If he that hath a 
rent out of two acres be named 1 in a recovery of the one acre, 

| he 
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he not knowing thereof, &c. whether his whole rent be a | 
tin& in conſcience, &c. Page 152 | d, 
XVIII. The ſixteenth gue/tion of the ſtudent. If a man have a 
villein for term of life, and the villein purchaſeth lands in fee, 
and he that hath the villein entreth, whether he may with 
conſcience keep the lands to him and to his heirs, as he may 
by the law - . 155 
XIX. The ſeventeenth queſtion of the . If a man in the 
caſe next before inform him that is in the reverſion of the vil- 
lein, that after the death of the villein he hath right to land, 
and counſelleth him to enter, whereupon. great ſuit and 
charges follow, what danger is this to him that gave the 
cCounſel — 158 
XX. The eighteenth gugſtion of the ſtudent upon a feoffment 
made upon condition, that the feoffee ſhall pay a rent to a 
ſtranger, how the feoffment ſhall weigh in law and Eonſcience 
"ITE 161 
XXI. The pigeteenth queſlion of 'the 8 upon a feoffment 
in fee, and it is agreed that the feoffee ſhall pay a rent to a 
ſtranger, how the feoffment ſhall weigh in law and con- 


ſcience 164 
XXII. How abs of land firſt began, and by what law, and the 
cauſe why ſo much land is put in uſe - 3 OF 


XXIII. The diverſity between two caſes, whereof one is put in 
the twentieth chapter, and the other in the twenty-firſt chap- 
ter of this preſent book _ - — 72 
XXIV. What is a nude contract, or naked promiſe, after the 
laws of England, and whether any action may lie thereon 176 
XXV. T he twentieth gue/tion of the ſtudent. If a man that hath 
| two ſons, one before eſpouſals, and the other after eſpouſals, 
by his will bequeatheth to his ſon and heir all his goods, which 
of the ſons ſhall have his goods in conſcience - 183 
XXVI. Whether an abbot may with conſcience preſent to an 
advowſon of a church that ts ah to the houſe, without 
aſſent of the covent 18 
XXVII. If a man find beaſts in his ground going hurt, whe- 
ther he may by his own authority take them, and keep them, 


till he be ſatisfied of the hurt - AGE 
XXVIII. Whether a gift made by one under the age of twenty- 
five years be good - 194 


XXIX. 
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XXIX. If a man be convict of hereſy before the ordinary, 
whether his goods be forfeited | Page 197 

XXX. Where divers patrons of an 1 and the churc 
voideth, the patrons vary in their preſentments, whether the 


| biſhop ſhall have liberty to e which of the incumbents 
that he will, or not 1 | 198 
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XXXVIIL If a 3 by chance fall upon a horſe that is bor- 


rowed, who ſhall bear the loſs 222 
XXXIX. If a prieſt have won much goods by ſaying of mals, 


whether he may give thoſe goods, or make a will of them 


224 
: XL. Who ſhall ſucceed ak that dieth inteſtate 3 
N XLI. If a man be outlawed of felony, or be attainted for mur- 
$ der or felony, or that is an * may be ſlain by every 
5 ſtranger 1 228 : 
R XLII. Whether a man ſhall be boundes by the act or offence 
i of his ſervant or officer 231 
n XLIII. Whether a villein or a bondman may tin away his 
3 goods 239 
1 XLIV. If a clerk be promoted to the title of ia patrimony, 
* and after ſelleth his patrimony, and after 8 to poverty, 
9 whether ſhall he have his title therein 242 
5 XLV. Divers que/tions taken by the ſtudent out of the ſums 
, called Summa Noſella and Summa Angelica, which he thinketh 
2 are neceſlary to be ſeen how they ſtand and agree with the 
= laws of the realm 4 5 246 
4 


XI. VI. 


XLVI. Where ignorance of the law excuſeth in the laws ot 
England, and where not - Page 251 
XLVII. Certain caſes and grounds where ignorance of the 
| deed excuſeth in the laws of England, and where not 256 
XLVIII. The firſt queſtion of the doctor, how the law of Eng- 
land may be ſaid reaſonable, that prohibiteth them that be ar- 
Taigned upon an indictment of felony or murder, to have 
counſel - | 259 
XLIX. The ſecond gueſtion of 5 doctor, Sher the warranty 
of the younger brother that is taken as heir, becauſe it is not 
known but that the eldeſt, brother is dead, be in conſcience a 
bar unto the eldeſt brother as it is in law — 262 
x; The third queſtion of che doctor, whether if a man proſecute 
a collateral warranty, to extinct a right that he knoweth an- 


other man hath to land, it be a bar in conſcience, as it is in 


lav - 265 
LI. The fourth queſtion of the 4 of the wreck of the ſea 
267 


LII. The fifth en of the doctor, whether it t ſtand with con- 


ſcience to prohibit a jury of meat and drink till they be 


agreed of their verdict - © ip 


ILIII. The fixth queſtion of the doctor, whether the colours that 
de given at the common Jaw in aſſiſes, actions of treſpaſs, 
Se. ſtand with ne becauſe they be mon commonly 
feigned 272 
LIV. The ſeventh bien of the doctor, concerning the plead- 
ings in aſſiſe, whereby the tenants uſe ſometime to plead in 
ſuch manner that they ſhall confeſs no ouſter — 277 
LV. The eighth queſtion of the doctor, whether the ſtatute of 
forty-five of ers the Third, of es cædua, ſtand with 
conſcience — | — 281 


TABLE 


T 


9 BY: wp 


naNg A Ew (@l 


* * * 
K _ CI — „ "— * 
— "Ix 
— 
= 


. A B L E 


AD 5 ITIONS. 


CHAP. 1 x 1 THAT power the parliament hath over fack 
things as be brought with dead bodies to 
their burials, and that be Mr: by ſome curates to pertain. 
to their church - Page 305 
II. Whether the parliament may enact, that no lands ſhall come 
hereafter into mortmain by licence nor without licence 310 
III. Whether the parliament may break all appropriations that 
be made againſt op ſtatute, or again the good order of the 
ople 
Iv. T hat all r and alſo who ſhall have his * be 
under the power of the parliament, to order as they ſhall 


think convenient - - - 313 


V. What power the parliament hath in the trees and graſs in 
church- yards — — 314 

VI. What the parliament may FA Fn. ſuits for dilapida- 
ions taken in the ſpiritual court 317 

VII. Whether the parliament may Rn that no o prieſt ſhall 
wear any cloth made out of the realm, and whether it may 


order the ſalary of chaplains , = - 19 
VIII. If there were a ſchiſm in the papacy, what the parliament 
might do therein - — 322 


IX. If it were enacted, that if one call another thief or mur- 
derer, that the ſuit ſhould be taken thereupon in the king's 


court, and not in the ſpiritual court, I think the ſtatute were 


good 24 - 328 
X. Whether the parliament may enact, that no religious per- 
ſon, under à certain pain, ſhall receive into the habit of 


2 | \ their 


r 


their religion any child under a certain age to be appointed 
by the parliament — Page 330 
XI. Whether the parliament may prohibit, that no ordinary, 
under a certain pain, ſhall admit none to the order of prieſt- 
hood, except they be ſufficiently learned — 333 
XII. Who ſhall have the tithes of the waſte grounds that be 
within no pariſh, and what power the parliament hath 


- — = 6 22285; CO VER 
— ä— — —' _ FER — 7 — ——— 2 — . 
— RY r nh Sou —— R 0 — — 
—— — 2 5 ö As _ 
: ——— . — — , 


_ * 


— — 
CO —ů— * 
—— — 


therein 9 5 26 
al XIII. What author the parliament. bath concerning viſita- 
j tions 5 . 8 „ 437 


— r 
— % 


EZ RK. A 1 a 
49 The READER is deſired to take notice of the follewing ERRATA. 


Page 28. For legal juriſprudence,” read 6 _ Engliſh juriſ- 
prucence,”' 

29. Inſtead of the words © the author here is not quite cor- 
rect, read the anner or his printer is not here quite cor- 
t 

60. For © Ante, p. 24. read, 55 Ante, p p. 23. and for 
2 Car. 2-0, 25; read“ 12 Car. e. 24. 13 

70. For the words, © he may turn to Black. Comm. p. $30.” 
Ar « he may turn to 2 Black. Comm. p. 450.” 

I Eiftead of the words, © See ſection the ſecond of this act,“ 
2 te ſection the ſecond of this ſtatute.“ q 

126. For the words, „like homage, fealty, and relief, read 
& like ſuit of court, feal y, and relief.“ 

169. For 4 Cruiſe on Fines,” read *© Cruiſe on | ION. 

195: After the word “ teftator,” read * note the firſt,” _ 


ginning with the word “ and.” ——Ard after the word 
« years” read “ note the ſecond,” beginning with the word 
ec Which.“ 


230. For “peine forte et dur,” read “ peine forte et dure.“ 

235. After © ſtatute merchant,” read <« 13 Ed. 7. ſtat, 3..— 
And after the word «+ hands,” read <6  nbie,” beginning with 

the word, that.“ 

315. After the word “ determined,“ at the e CR of the firſt” 
note, read “2 Roll Abr. 337.” 

IJlid. Inſtead of the words belonging the houſe,” read . 
longing to the houſe,” | | 


| 344. For © pariſhens,” read 9 pariſhioners,” | 
WD 


the laws of England, ſaid thus unto him; I have 


1 have found thee a faithful friend to me in all my 


me is to fatisfy thy mind, But I pray thee that 
thou wilt firſt ſhew me ſomewhat of other laws that 
pertain moſt to this matter, and that doors treat 
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Tobe Introduttion. 
Doctor of divinity; that was of great ac- 
quaintance and familiarity with a ſtudent in 


had a great deſire of long time to know whereupon 
the law of England is grounded: but becauſe the 
moſt part of the law of England is written in the 
French tongue, therefore I cannot, through mine 
own ſtudy, attain to the knowledge thereof; for 
in that tongue I am nothing expert. And becauſe 


buſineſs, therefore I am bold to come to thee 
before any other, to know thy mind, what be the 
very grounds of the law of England, as thou 
thinkeſt. 
Stud. That would aſk a great leiſure, _ it is 
alſo above my cunning to do it : nevertheleſs, that 
thou ſhalt not think that I would wilfully refuſe to 
fulfil thy defire, I ſhall with good-will do that in 7 7 


of, how laws have been begun; and then I will 
gladly ſhew thee, as methinketh, what be the. 
grounds of che law of England, 

5 Doc. 


The Introdufion. 


Dock. I will with good-will do as thou ſayeſt. 
Wherefore thou ſhalt underſtand, that doctors 


treat of four laws, the which (as me ſeemeth) 


pertain moſt to this matter. The firſt is the j 
eternal. The ſecond is the law of nature of rea- 
ſonable creatures, the which, as I have heard ſay, 


is called by them that be learned in the law of 


A 


England, the law of reaſon. The third is the law 
of God, The fourth is the law of man. And 
therefore I will firſt treat of the law zternals © | 


REF CHAP, 


- 


CHAP, I. 
Of the law eternal. 


IE E as there is in every artificer a reaſon of 
ſuch-like things as are to be made by his 


craft: ſo likewiſe it behoveth that in every go- 


vernor there be reaſon and a foreſight in the go- 
verning of fuch things as ſhall be ordered and 
done by him to them that he hath the governance 


of. And foraſmuch as Almighty God is the crea- 


tor and maker of all creatures, to the which he is 
compared as a workman to his works, and is alſo 
the governor of al-deeds and movings that be 


found in any creature: therefore as the reaſon of 


the wiſdom of God (inaſmuch as creatures be cre- 
ated by him) is the reaſon and foreſight of all crafts 
and works that have been or ſhall be; ſo the reaſon 
of the wiſdom of God, moving all things by wiſ- 
dom made to a good end, obtaineth the name and 
reaſon of a law, and that is called the law eternal. 
And this law eternal is called the firſt law: and 
it is well called the firſt, for it was before all other 
laws, and all other laws be derived of it. Where- 


upon St. Auguſtine ſaith, in his firſt book of free 


arbitrement, that in temporal laws nothing is righteous 


ne lawful, but that the people have derived to them ou 
of the law eternal. Wherefore every man hath right 
and title to have that he hath righteouſly, and of 
right wiſe judgment of the firſt reaſon, which is the 
law eternal. | | 

Stud. But how may this law eternal be known ? 
For, as the apoſtle writeth in the ſecond chapter of 
his firſt epiſtle to the Corinthians, que ſunt Dei nemo 
ſeit, niſi Spiritus Dei; that is to ſay, no man 
knoweth what is in God but the Spirit of God; 


Wherefore it ſeemeth that he openeth his mouth 


againſt heaven, that attempteth to know it. 

Doc. This law eternal no man may know, as it 

is in itſelf, but only bleſſed ſouls that ſee God face 

to face, But Almighty God of his goodneſs ſhew- 
= 


eth 


P I. 


eth of it as much to his creatures as is neceſſary ſor 
them, for elſe God ſhould bind his creatures to a 
thing impoſſible ; which may in no.wiſe be thought 
in him. Therefore it is to be underſtood, that three 
manner of ways Almighty God maketh this law 
eternal known to his creatures reaſonable, Fi, by 
the light of natural reaſon ; ſecondly, by heavenly 
revelation ; thrrdly, by the order of a prince, or any 
other ſecondary governor that hath power to bind 
his ſubjects to a la. 

And when the law eternal, or the will of God is 
known to his creatures reaſonable by the light of 
natural underſtanding, or by the light of natural 
reaſon, that is called the law of reaſon ; and when 
it is ſhewed by heavenly revelation in ſuch manner 

as hereafter ſhall appear, then it is called the law of 
God: and when it is ſhewed unto him by the order 
of a prince, or of any other ſecondary governor 
that hath a power to ſet a law upon his ſubjects, 
then it is called the /aw of man, though originally it 
be made of God. For laws made by man that hath 
received thereto power of God, be made by God. 
Therefore the ſaid three laws, that is to ſay the law 
of reaſon, the law of God, and the law of man, the 
which hath ſeveral names after the manner as they 
be ſhewed to man, be called in God one law 
eternal, | | 

And this is the law of which it is written pro- 
verbiorum octave, where it is ſaid, per me reges reg- 
nant & Legum conditores juſta diſcernunt ; that is to 
ſay, by me kings reign, and makers of laws dif. 
cern the truth. And this ſufficeth for this time for 
the law eternal, 


3 5 5 | 0 H A P. 


0 HAP. I. 
the law of nature N ern creatures. 


IRST it is to be underſtood, that the law of 
nature may be conſidered in two manners, that 
is to ſay, generally and ſpecially. When it is con- 
fidered generally, then iris referred to all ereatures, 
as well reaſonable as unreaſonable : for all unrea- 
ſonable creatures live under a certain rule to them 
given by nature, neceſſary for them to the conſer- 
vation of their being. But of this law it is not our 
intent to treat at this time. The law of nature ſpe- 
cially conſidered, which is alſo called the /aw of rea- 
fon, pertaineth only to creatures reaſonable, that is, 
man, which is created to the image of God. 
And this law ought to be kept as well among 
Jews and Gentiles, as among chriſtian men: and 
this law is alway good and righteous, ſtirring and 
inclining a man to > good, and abhorring evil. And 
as to the ordering of the deeds of man, it is pre- 
ferred before the law of God, and it is written in 
the heart of every man, teaching him what is to be 
done, and what is to be fled: and becauſe it is writ- 


ten in the heart, therefore it may not be put away, 


ne it is never changeable by no diverſity of place, 
ne time: and therefore againſt this law, preſerip- 
tion, ſtatute nor cuſtom may not prevail: and if 
any be brought in againſt it, they be not preſcrip- 


q Of the law of reaſon, the which by Are i is called 


Hub, 143, 
Confide: ation 
on the law of 
forfeitures, 20 
21. 


tions, ſtatutes nor cuſtoms, but things void and 


againſt juſtice. And all other laws, as well the 
laws of God as to the acts of men, as other, be 
grounded thereupon. 

Stud. Sith the law of reaſon is written in the 


heart of every man, as thou haſt ſaid before, teach- 


ing him what is to be done, and what is to be fled, 

and the which thou ſayeſt may never be put out of 
the heart, what needeth it then to have any other 
law n in to order the acts and deeds of the 
people * | 


B 3 | Doc. 


7 Rep. 12. 
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t 
Do#. Though the law of reaſon may not be 


changed, nor wholly put away; nevertheleſs, be- 
fore the law written, it was greatly lett and blinded 
by evil cuſtoms, and by many fins of the people, 
beſide our original fin ; inſomuch that it might 
hardly be diſcerned what was righteous, and what 
was unrighteous, and what was good, and. what 


evil. Wherefore it was neceſlary, for the good 


order of the people, to have many things added to 


the law of reaſon, as well by the church as by ſe- 


cular princes, according to the -manners of the 
country and of the people where ſuch additions 
ſhould be exerciſed, And this law of reaſon dif- 
fereth from the law of God in two manners. For 
the law of God is given by revelation of God 
and this Jaw is given by a natural light of under- 
ſtanding. And alſo the law of God ordereth a 


man of itſelf, by a nigh way, to the felicity that 


ever ſhall endure ; and the law of reaſon ordereth 
a man'to the felicity of this life. 


Stud. But what be the things that the law of 
reaſon teaches to be done, and what to be fled? I 
pray thee ſhew me, | | 


* 


Doc. The law of reaſon teacheth, that good is 


to be loved, and evil is to be fled: alſo that thou 


ſhalt do to another, that thou wouldeſt another 
ſhould do unto thee; and that we may do nothing 


againſt truth; and that a man muſt live peacefully 


with others; that juſtice is to be done to every 
man; and alſo that wrong is not to be done to 


any man; and that alſo a treſpaſſer is worthy to 


be puniſhed; and ſuch other. Of the which fol- 


low divers other ſecondary commandments, the 


which be as neceſſary concluſions derived of the 
firſt. As of that commandment, that good is to 


be beloved ; it followeth, that a man ſhould love 
his benefaQtor : for a benefactor, in that he is a be- 


nefactor, includeth in him a reaſon of goodneſs, 
tor elſe he ought not to be called a benefactor ; 
that is to ſay, a good doer, but an evil doer: and 
ſo in that he is a benefactor, he is to be beloved in 
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CHAPTER Hl. 


all times, and in all places. : And this law alſo 


| fuffereth many things to be done: as that it is 


lawful to put away force with force; and that it is 
lawful for every man to defend himſelf and his 
goods againft an unlawful power. And this Jaw 
runneth with eyery man's law, and alfo with the 
law of God, as to the deeds of man, dfid muſt be 
always kept and obſerved, and ſhall — de- 
clare what ought to follow upon the general rules 
of the law of man, and ſhall reftrain them if they 
be any thing contrary unto it. | 

And here it is to be underſtood, that after ſome 
men, the law whereby all things were in common, 
was never of the law of reaſon, but only in the 


time of extreme neceflity. For they ſay, that the 


law of reaſon may not be changed; but they ſay, 


it is evident, that the law whereby all things ſhould 


be in common, is changed : wherefore they con- 


_ clude, that was never the law of reaſon. 


CH AP. IM... 
| Of the law of God. 


IH E lau of God is a certain law given by re- 

velation to a reaſonable creature, ſhewing 
him the will of God, willing that creatures rea- 
ſonable be bound to do a thing, or not to do it, 


for obtaining of the felicity eternal. And it is 


ſaid, for the obtaining of the felicity eternal, to ex- 


_ clude the laws ſhewed by revelation of God for the 


political rule of the people, the which be called 


indicials. For a law is not properly called the Jaw 


of God, becauſe it was ſhewed by revelation of 
God, but alſo becauſe it directed a man by the 
neareſt way to the felicity eternal; as been the 
laws of the Old Teſtament, that been called morals, 
and the laws of the evangeliſts, the which were 
ſhewed in much more excellent manner than the 
law of the Old Teſtament was: for that was 
ſhewed by the mediation of ah angel; but the law 
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DIALOGUE I 


of the evangeliſts was ſhewed by, the mediation of 
our Lord 7e ſus Chriſt, God and man, And the 
law of God is always righteous and juſt, for it is 
made and given after the will of God. And there- 
fore all acts and deeds. of man be called righteous 


and juſt, when they be done according to the law 


of God, agd be comformable to it. Alſo ſome- 


time a law made by man, is called the law of God. 


As when a law taketh his principal ground upon 
the law of God, and is made for the declaration or 
converſation of the faith, and to put away hereſies, 
as divers laws canon, and alſo divers laws made by 
the common people, ſometime do; the which 
therefore are rather to be called the law of God, 

than the law of man. Vet nevertheleſs all the 


laws canon be not the laws of God: for many of 


them be made only for the political rule and con- 
ſervation of the people. Whereupon Jobn Gerſon, 
in the treatiſe of the ſpiritual life of the ſont, the 
ſecond leſſon, and the third corollary, ſaith thus; 
All the canons of biſhops nor their decrees be not 
the law of God: for many of them be made only 
tor the political converſation of the people. And 
if any man will ſay, Be not all the goods of the 
church ſpiritual, for they belong unto the ſpiritual- 
ty, and lead to the ſpiritualty? We anſwer, I hat 
in the whole political converſation of che people, 
there be ſome ſpecially deputed and dedicated to 
the ſervice of God, the which moſt ſpecially (as 
by an excellency) are called {pir3:ual men, as reli- 


ious men are. And other, though they walk in 


the way of God, yet nevertheleſs, becauſe their 
office is moſt ſpecially to be occupied about ſuch 


things as pertain to the commonwealth, and to the 


good order of the people, they be therefore called 
Jecular men or lay men, Nevertheleſs, the goods of 
the firſt may no more be called ſpiritual than the 


| goods of the other, for they be things mere tem- 


poral, and keeping the body, as they do in the 
other. And by like reaſon, laws made for the po- 
litical order of the church be called many times 

; ſpiritual, 


CHAPTER: III. 


ſpiritual, or the laws of God; nevertheleſs it is 
but improperly: and other be called civil, - or the 
laws of man. And in this point many be oft times 
deceived, and alſo deceive other, the which judge 
the things to be ſpiritual, the which all men know 
be things temporal and carnal. Theſe be the words 
of Jahn Gerſon, in the place alleged before. Far- 
thermore, beſide the law of reaſon and the law of 
man, it was neceſſary to have the law of God, for 
four reuſons. 85 | 
The frfl, Becauſe man is ordained to the end of 
the eternal felicity, the which exceedeth the pro- 
portion and faculty of man's power. Therefore it 


KITS 


the law of God. 3 17 
Secondl;z, Foraſmuch as for the uncertainty of 
man's judgment, ſpecially of things peculiar and 
ſeldom falling, it happeneth oft times to follow. di- 
vers judgments of divers men, and diverſities of 
laws; therefore, to the intent that a man without 
any doubt may know what he ſhould do, and what 
he ſhould not do, it was neceſſary that he ſhould 
be direCted in all his deeds by a law heavenly, given 
by God, the which is ſo apparent, that no man may 
ſwerve from it, as is the law of God. | 


Thirdly, Man may only make a law of ſuch 


things as he may judge upon, and the judgment of 


man may not be of inward things, but only of 
outward things; and nevertheleſs it belongeth to 
perfection, that a man be well ordered in both, 
that is to ſay, as well inward as outward. There- 
fore it was neceflary to have the law of God, the 
which ſhould order a man as well of inward things 
as of outward things. | 1 
The fourth is, Becauſe, as St. Auguſtine ſaith in 
his firſt boo of free arbitrement, the law of man 
may not puniſh all offences: for if all offences 
ſhould be puniſhed, the commonwealth ſhould be 
hurt, as is of contracts; for it cannot be avoided, 
but that as long as contracts be ſuffered, many ot- 
| fences 
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law is ordained to the health of the Soul, and to 


DIALOGUE I. 
fences ſhall follow thereby, and yet they be ſuffered 


for the commonwealth. And therefore that no 
evil ſhould be unpuniſhed, it was neceſſary to have 


the law of God that ould leave no evil un- 
- puniſhed. | 


CHAP, Iv. 
4 o the law of man. 


4 7 HE law of man (the which fomedians is called | 
| the law poſitive) is derived by reaſon, as a 
thing which is neceſſary, and probably following 
of the law of reaſon, and of the law of God. And 
that is called probable, in that it appeareth to many, 
ad eſpecially to wiſe men to be true. And there- 
ture in every law poſitive well made, is ſomewhat 
of the law of reaſon, and of the law of God; and 
to diſcern the law of God and the law of reaſon 
from the law poſitive, is very hard. And though 
it be hard, yet it is much neceſſary in every moral 
doctrine, and in all laws made for the common- 


wealth. And that the law of man be juſt and 


rightwiſe, two things be neceſſary, and that is to 
ſay, wiſdom and authority. Wiſdom that he may 
judge after reaſon, what is to be done for the com- 
monalty, and what is expedient for a peaceable 
converſation and neceſſary ſuſtentation of them; 
authority, that he have, authority to make laws. 
For the Vow 4 is derived of /igare, that is to ſay, to 
bind. But the ſentence of a wiſe man doth not 


| hind the commonalty, if he have no rule over 


them. Alſo to every good law be required theſe 
properties: that is to ſay, that it be honeſt, right- 
wiſe, poſſible in itſelf, and after the cuſtom of the 
country, convenient for the place and time, neceſ- 
iar y, profitable, and aiſo manifeſt, that it be not 
captious. by any dark ſentences, ne mixt with any 


private wealth, but all made for the commonwealth. 


And after St. Bridget, in the fourth book, in the 
hundred and twenty-ninth chapter, every good 


the 
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CHAPTER' Iv, 
the fulfilling of the laws of God, and'to induee the 


people to fly evil deſires, and to do good works. 


Alſo the cardinal of Camerer writeth, Whatſoever 


is righteous in the law of man, is righteous in the 


law of God. For every man's law muſt be con- 


ſonant to the law of God, And therefore the laws 
of princes, the commandments of prelates, the ſta- 
tutes.of commonalties, ne yet the ordinance of the 


church is not righteous nor obligatory, but it be : 
ceonſonant to the law of God. Tg Fries 


And of ſuch a law of man that is conſonant to 
the law of God, it appeareth who hath right to 
lands and goods, and who not : for whatſoever a 
man hath by ſuch laws of man, he bath righte- 
ouſly ; and whatſoever he hath againſt ſuch laws, 
is unrighteouſly had. 


356. 


For laws of man not contrary to the law of God, | 


nor to the law of reaſon, muſt be obſerved in the 


law of the ſoul: and he that deſpiſeth them, de- 


| ſpiſeth God, and reſiſteth God. And furthermore, 


as Gratian ſaith, becauſe evil men fear to offend, 


for fear of pain; therefore it was neceſſary that di- 
vers. pains ſhould be ordained for divers offences, 
as phyſicians ordained divers remedies for ſeveral 


diſeaſes. And ſuch pains be ordained by the ma- 


kers of laws, after the neceflity of the time, and 


after the diſpoſition of the people. And though 
that law that ordained ſuch pains hath thereby a 
conformity to the law of God, (for the law of God 


commandeth that the people ſhall take away evil 


from among themſelves ;) yet they belong not ſo 


much to the law of God, but that other pains 
(ſtanding the firſt principles) might be ordained 


and appointed therefore. That is the law that is 


called moſt properly the law poſitive, and the law of 


man. 


And the philoſopher ſaid in the third book of his 


ethicks, that the intent of a maker of a law is io make 
the people good, and to bring them to virtue. And 


although I have ſomewhat in general ſhewed thee 
whereupon the law of England is grounded, (for 


of 


Shep. Abr. 


5 — — — — — — — — ei — bo 2 _ 
8 $ " — Bc 2 = — 5 2 — — — - — 
— * 4 = Las 4 —_— 

2 N " pong... 20> —_— 5 i . 3 
” 9 — — « m— — IE — 2 Iago no — — — — 


— 


— - —— > — ————_ = 
SS%%%%õõ%Gõ(᷑Bů EW SAI Is. WTI by = ma 
- - nab ae nom numer Ie = — 


— 


- — 
— — —— v9 Be IAB 
— — þ I 8 — — 


U 
f 
| 
i 
4 | 
| 
1 
4 
| 
bl 
| 
4 
14 
! th | 
Vf 
1 


72 


DIALOGUE: T. 


of * it muſt be grounded of the ſaid laws; 
that is to ſay, of the law eternal, of the law of rea- 
fon, and of the law of God:) nevertheleſs I pray 
thee ſhew me more ſpecially whereupon it is ground- 
ed, as thou thinkeſt, as thou betete haſt TG 
to do. 
Stud. I all with i do 805 that lieth | 


in me, for thou haſt ſhewed me a right, plain, and 


ſtrait way thereto. . Therefore thou ſhalt under- 
ſtand, that the law of England is grounded upon 
{ix principal grounds. Firft, It is grounded on the 
law of reaſon. Secondly, On the law of God. Thirdly, 
On divers general cuſtoms of the realm. Fourthly, 
On divers principles that be called maxims. Fi ifthly, 
On divers particular cuſtoms. Sixthly, On divers 
 hututes made in parliaments by the king, and by the 
common council of the realm. Of which grounds 
Lthall ſpeak in order as they be en ſows 
And firſt of the lau Y __ | | 


| 0 H A 2 
1 Of the firſt ground of the law of England, 


HE firſt ground of the law of England is the 
| law of reaſon, whereof thou haſt treated be- 
fon in the ſecond chapter, the which is kept in 
this realm, as it is in al! other realms, and as of 
neceſſity it muſt needs be, (as thou haſt ſaid be- 
fore.) | 

Dot. But I would know what is called the lew 
of nature atter the laws of England. 

Stud. It is not uſed among them that be Ray 
in the laws of England to reaſon what thing is com- 
manded or prohibited by the law of nature, and 
what not, but all the reaſoning in that behalf is un- 
der this manner. As when any thing is grounded 
upon the law of nature, they ſay, that reaſon will 
that ſuch a thing be done; and if it be prohibited 
by the law of nature, they fay it is againſt reaſon, 
or that reaſon will not ſuffer that to be done. 3 

oer. 


CHAPTER v. 


Dost. Then] pray thee ſhew me what they that 


be learned in the laws of the realm hold to be com- 
manded or prohibited by the law of nature, under 
ſuch terms, and after ſuch manner, as is uſed a- 
mong them that be learned in the ſaid laws. 
Stud. There be put by them that be learned in 
the laws of England two degrees of the law of rea- 
ſon, that is to ſay, the law of reaſon primary, and 
the law of reaſon ſecondary: By the law. of reaſon 


primary be prohibited in the laws of England mur-. 


der, (that is, the death of him that is innocent) 
perjury, deceit, breaking of the peace, and many 
other like. And by the fame law alſo it is Jawful 
for a man to defend himſelf againft an unjuſt power, 


ſo he keep due circumſtance. And alſo if any pro- 


miſe be made by menace to the body, it 1s by the 
law of reaſon void in the laws of England. The 
other is called the law of /ecandary reaſon, the which 
is divided into two branches, that is to ſay, into a 
law of ſecondary reaſon general, and into a law of 
ſecondary reaſon particular. The law of a ſecondary 
reaſon general is grounded and derived of the gene- 
ral law, or general cuſtom of property, whereby 
goods moveable and, immoveable be brought into 


a certain property, ſo that every man may know 


his own thing. And by this branch be prohibited 
in the laws of England diſſeiſins, treſpaſs in lands 
and goods, reſcuſs, theft, unlawful with-holding 
of another man's goods, and ſuch other. And by 
the ſame law it is a ground in the law of England, 
that ſatisfaction muſt be made for a treſpaſs, and 
that reſtitution muſt be made of ſuch goods as one 
man hath that belong to another man ; the debts 
muſt be paid, covenants fulfilled, and ſuch other. 
And becauſe diſſeiſins, treſpaſs in lands and goods, 
theft, and other, had not been known, if the law 
of property had not been ordained; therefore al] 
things, that be derived by reaſon out of the ſaid 
law of property, be called the law ef reaſon ſecondary 
general, for the law of property is generally kept in 
all countries, | „ | 

The 


13 


"TX „ 
1 
11 


14 


Co. Litt. 47. 


2 Inſt. 106. 
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The law of reaſon ſecondary particular is the law 


that is derived of divers cuſtoms general and par- 


ticular, and. of divers maxims and ſtatutes ordained 


in this realm. And it is called the law of reaſon ſe - 


frondary particular, becauſe the reaſon in that caſe is 
derived of ſuch a law that is only holden for law in 


this realm, and in none other realm. p 
Doc. I pray thee ſhew me ſome ſpecial caſe of 


| ſuch a law of reaſon ſecondary particular, for an 


example. | | 8 

Stud. There is a law in England, which is a law | 
of cuſtom, that if a man take a diſtreſs lawfully, 
that he ſhall put it in pound overt, there to remain 


till he be ſatisfied of that he diſtrained for. And 
then thereupon may be aſked this queſtion, that if 


the beaſts die in pound for lack of meat, at whoſe 
peril die they ? whether die they at the peril of him 


that diftrained, or of him that oweth the beaſts? 


Fi nch. Law, 


17 
6 Mod. 105. 


Dodct. If the law be as thou ſayeſt, and that a man 
for a juſt cauſe taketh a diftreſs, and putteth it in 
the pound overt*, and no law compelleth him that 
diſtrained to give them meat, then it ſeemeth of 
reaſon, that if the diſtrefs die in pound for lack of 


meat, that it died at the peril of him that oweth 


the beaſts, and not of him that diſtrained; for in 
him that diſtrained there can be aſſigned no default, 
but in the other may be aſſigned a default, becauſe 
the rent was unpaid, . 

Stud, Thou haſt given a true judgment, and who 
hath taught thee to do ſo, but reaſon derived of the 


| ſaid general cuſtom? And the law is ſo full of ſuch 


ſecondary reaſons derived out of the general cuſ- 
toms and maxims of the realm, that ſome men have 
aflirmed that all the law of the realm is the law of 
reaſon, But that cannot be proved, as me ſeemeth, 


_ 


— 
— rn. 4 


* In the caſe of a diſtreſs for rent, it is not ne- 
ceſſary fox the perſon diſtraining to take the cattle or 
beaſts to a pinfold, as by Ratute 11 G. 2. c. 19. ſ. 10. 
he may impound them on any convenient part of the 
land chargeable with the rent. ; 


as 


CHAPTER VI. 


as I have partly ſhewed before, and more fully will 

ew after. And it is not much uſed in the laws of 
England, to reaſon what law is grounded upon the 
law of the firſt reaſon primary, or on the law of 
reaſon ſecondary, for they be moſt commonly openly 
known of themſelves; but for the knowledge of 
the law of reaſon ſecondary is greater difficulty, and 
therefore therein dependeth much the manner and 
form of arguments in the laws of England. : 

| And it is to be noted, that all the deriving of 
reaſon in the law of England proceedeth of the firſt 
principles of the law, or of ſomething that is de- 
rived of them: and therefore no man may right- 
barry Pig, 1 ne groundly reaſon in the laws of Eng- 
land, i 


and ſuch other, be excepted by the laws of England 


them in any perſon, unleſs they be tame. Never- 


 theleſs the eggs of hawk, herons, or ſuch other as 2 B. c. 


build in the ground of any perſon, be adjudged by 


the ſaid laws to belong to him that oweth the 


ground. | 
C H AP. VI. 
q& Of the ſecond ground of the law of England. 


| HE ſecond ground of the law of England is 


5 the /aw of God: and therefore for puniſh- 


ment of them that offend againſt the law of God, 
it is enquired of many courts in this realm, if any 
hold any opinion ſecretly, or in any other manner 
againſt the true catholick faith ; and alſo if any 
general cuſtom were directly againſt the law of 
God, or if any ſtatute were made directly againſt 


8 


dee Statutes 9 Geo. 1. c. 22, 13 Car. 2. c. 10. 
10 Geo. c. 32. 5 Geo, 3. c. 14. 22 & 23 Car. 2. 
c. 25. reſpecting the ſtealing and killing of deer, rob- 


bing of warrens, and ſtealing of fiſh, 


it: 


he be ignorant in the firſt principles. Allo 1 H. P. C. 511. 
all birds, fowls, wild beaſts of foreſt and warren, Foſt. 366. 

76. 2 Intt.1 
out of the ſaid general law and cuſtom of property®: 2B. vg os oy 
for by the laws of the realm no property may be of 392. 


16 


Repealed by 
1 Ed. 6. c. 3. 
. and an Jac. 
Co 28. 


1 Roll, Abr. 
333. 

Co. Litt. 133. 
134+ 


Wood's Inſt. 4. 
2 1lutft, 625. 
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it: as if it were ordained that no ahns ſhould be, . 
given for no neceſſity, the cuſtom and ſtatute were 
void. Nevertheleſs the ſtatute made in the thirty- 


fourth year of king Edward III. whereby it is or- 


dained, that no man, under pain of impriſonment, 
ſhall give any alms to any valiant beggars that may 

well labour, that they may ſo be compelled to la- 
bour for their living, is a good ſtatute, for it ob- 
ſerveth the intent of the law of God. And alſo by 
authority of this law there is a ground in the laws 
of England, that he that is accurſed ſhall maintain no 
action in the king's court, except it be in very 
few caſes *; ſo that the ſame excommunication be 
certified before the king's juſtices in ſuch manner 
as the law of the realm hath appointed. And by 
the authority alſo of this ground the law of Eng- 
land admitteth the ſpiritual juriſdiction of di/mes and 
offerings, and of all other things that of right belong 
untoit; and receiveth alſo all laws of the church 
duly made, and that exceed not the power of them 


that made them. Inſomuch that in many caſes it 


behoveth the king's juſtices to judge after the laws 
of the church. „ 

Doct. How may that be, that the king's juſtices 
ſnould judge in the king's courts after the law of 


the church? for it ſeemeth that the church ſhauld 


rather give judgment in ſuch things as it may make 
laws of, than the king's juſtices. 
Stud. That may be done in many caſes, where- 


of I ſhall for an example put this caſe : If a writ of 


right of ward be brought of the body, c. And 


the tenant confeſling the tenure, and the nonage of 
the infant, ſaith, that the infant was married in his 


anceſtor's days, &c. whereupon twelve men be 
ſworn, which give this verdict, that the infant was 
married in the life of his anceſtor, and that the 
woman in the life of his anceſtor ſued a divorce, 


. 
a m_—_—— * 
3 
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* Excommunication is no plea in a qui tam 


12 Co. 61. Gilb. Hiſt. of DA B. 164. 


where- 
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whereupon ſentence was given that they ſhould be 
divorced, and that the heir appealed, which hang- 


eth yet undiſcuſſed, praying the aid of the Iuftice 


to know whether the infant in this caſe ſhall be ſaid 
married or no: in this caſe, if the Jaw of the church 
be that the ſaid ſentence of divorce ſtandeth in his 
ſtrength and virtue until it be annulled upon the ſaid 
appeal, that the infant at the death of his anceſtor 
was unmarried, becauſe the firſt marriage was an- 


nulled by that divorce, and if the law of the church 


be, that the ſentence of the divorce ſtandeth not in 
effect till it be affirmed upon the ſaid appeal; then 
is the infant yet married, ſo that the value of his 
marriage cannot belong unto the lord: and there- 


fore in this caſe judgment conditional ſhall be given, 
Sc. And in likewiſe the king's juſtices in many 


other caſes ſhall] judge after the law of the church *, 
like as the ſpiritual judges muſt in many caſes form 
their judgment after the king's laws. 

Doe. How may that be, that the ſpiritual judges 
ſhould judge after the king's laws ? I pray thee ſhew 


me ſome certain caſe thereof. 


Wood's Inſt. 4. 


Stud. Though it be ſomewhat a digreſſion from 


our firſt purpoſe, yet I will not withſay thy deſire, 
but will with good- will put thee a caſe or two 


thereof, that thou mayeſt the better perceive what 


I mean. If A. and B. have goods jointly, and A. 


by his laſt will bequeathe his portion therein to C. 
and maketh the ſaid B. his executor, and dieth, and 


3 


TE + x 


Thus if adminiſtration is granted to B. of the 


goods of 4. durante minore ætate of C. and it comes out 


in pleading that C. is of the age of ſeventeen years, 
the court ought to take notice of the eccleſiaſtical law, 
and that the adminiſtration is determined, Cro. Car. 
516. Cro. Eliz. 602. So if an infant at the age of 
fourteen makes a will of his perſonal eſtate, the tem- 
poral courts will not controul it, but take notice, that 
by the ſpiritual Jaw a will at that age, of perſonal eſtate 
is good, 2 Mod. 315. Godolphin 276. Lord Raym. 


262, 
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C. aſketh the execution of this will in the ſpiritual 
court: in this caſe the judges there be bound to 
judge that will to be void &, becauſe it is void by the 

| laws of this realm. And likewiſe if a man be out- 
lawed, and after, by his will, bequeathe certain 
goods to John at Stile, and make his executors, and 


4 Burn's Ecce. die, the king ſeiſeth his goods, and after giveth them 


Law,56. again to the executors, and after Jahn at Stile ſueth 
<p * 8 11. A citation out of the ſpiritual court againſt the exe- 
1 cutors, to have execution of the will: in this caſe 
the judges of the ſpiritual court muſt judge the will 
to be void, as the law of the realm is that it is; and 

yet there is no ſuch law of forfeiture of goods b 

outlawry in the ſpiritual law. 


CHAP. VI. 
4 Of the third ground of the law of England. 


HE third ground of the law of England ſtand- 
eth upon divers general cuſſoms of old time 
uſed through all the realm, which have been ac- 
| Cepted and approved by our ſovereign lord the 


_ king, and his progenitors, and all his ſubjects. And 


becauſe the ſaid cuſtoms be neither againſt the law 
of God, nor the law of reaſon, and have been alway 
taken to be good and neceſlary for the common- 
wealth of all the realm ; therefore they have ob- 
tained the ſtrength of a law, inſomuch that he that 
doth againſt them, doth againſt juſtice : and theſe 
Novs Max, 18, be the cuſtoms that properly be called the common 
Oy S Max. 18. . 2225 > 
Co: Litt. 344. aw. And it ſhall alway be determined by the juſ- 
Pott, 26. tices whether there be any ſuch general cuſtom or 
not, and not by twelve men. And of theſe gene- 

ral cuſtoms, and of certain principles that be called 


2 Inſt, 179. 


* 


See the reaſon of this, poſtea 186. But a joint 

merchant, or a man that has a joint ſtock in a farm 

may deviſe his ſhare by his will, and it will be good. 
2 B. C. 399. Co. Litt. 182, 
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| maxims, which alſo take effect by the old cuſtom of 


the realm, (as ſhall appear in the chapter next fol- 


| lowing dependeth moſt part of the law of this 


realm. And therefore our ſovereign lord the king, 
at his coronation, among other things, taketh a ſo- 


lemn oath that he ſhall cauſe all the cuſtoms of his 


realm faithfully to be obſerved.  _. 
Dogs. I pray thee ſhew me fome of theſe general 
cuſtoms. | | 
Stud. I will with good-will : and firſt, I ſhall 
ſhew thee how the cuſtom of the realm is the very 
ground of divers courts in the realm, that is to ſay, 


of the chancery, of the 4ing's bench, of the common 


pleas, and the exchequer, the which be courts of re- 
cord ; becauſe none may fit as judges in theſe courts, 
but by the king's letters patents *. And theſe courts 
have divers authorities, whereof it is not to treat at 
this time. Other courts there be alſo only ground- 
ed by the cuſtom of the realm, that be of much leſs 
authority than the courts before rehearſed. As in 
every ſhire within the realm there is a court that is 
called the county, and another that is called the he- 
riff's torne; and in every manor is a court that is 
called a court- baron, and to every fair and market is 
incident a court that is called a court of prepowders. 
And though in ſome ſtatutes is made mention ſome- 
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1 B. C. 244. 
3 Burn's EC. 
Law, 332. 


3 B. Cs 40, 41. 
42. 


3 B. C. 38. 
Ibid. 32. 33. 


time of the ſaid courts; yet nevertheleſs, of the firſt 


inſtitution of the ſaid courts, and that ſuch courts 
ſhould be, there is no ſtatute nor law written in the 
laws of England. And ſo all the ground and be- 


* The reaſon here given for the courts at Weſt. 


minſter being courts of record does not ſeem quite ſa- 


tisfatory. I apprehend they are accounted courts of 
record becauſe their acts and judicial proceedings are 
recorded. 3 B. C. 24. Beſides, it 1s not true that all 


the judges derive their authority from the king's letters 


patent, for the chief juſtice of the king's bench is made 
by writ, and the chancellor by delivering the great ſeal 
to him, and taking an oath to ſerve the king and his 
people faithfully in his office. Wood's Inſt. 459. 
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Co. Litt. 14. 
2 B. C. 214. 


2 B. 2 224. 


Ibid, 246, 


Litt. ſect. 3+ 


2 B. C. 249. 
Cro. Jace 539. 


21. C. 222, 
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ginning of the ſaid courts depend upon the cuſtom 
of the realm ; the which cuſtom is of ſo high au- 


thority, that the ſaid courts ne their authorities, 


may not be altered, ne their names changed, with» 


out parliament. Eyes 
Alſo by the old cuſtom of the realm, no man 
ſhall be taken, impriſoned, diſſeiſed, nor otherwiſe | 
defiroyed, but he be put to anſwer by the law of 
the land: and this cuſtom is confirmed by the ſta- 
tute of magna charta, cap. 25. | 
Allo by the old cuſtom of the realm, all men 
great and (mall ſhall do and receive juſtice in the 


king's courts: and this cuſtom is confirmed by the 


ſtatute of Marlb. cap. 1. | 
Alſo by the old cuſtom of the realm, the eldeſt 
ſon is only heir to his anceſtor; and if there be no 


ſons, but daughters, then all the daughters ſhall be 


heirs. And ſoit is of ſiſters and other kinſwomen. 
And if there be neither ſon, daughter, brother, nor 
ſiſter, then ſhall the inheritance aſcend to the next 
kinſman or kinſwoman of the whole blood to him | 


that had the inheritance, of how many degrees ſo- 


ever they be from him. And if there be no heir 
general nor ſpecial, then the land ſhall eſcheat to the 


lord of whom the land is holden. 


Alſo by the old cuſtom of the realm, lands ſhal! 
never aſcend or deſcend from the ſon to the father 
or mother, nor to any other anceſtor on the right 
line, but it ſhall rather eſcheat to the lord of the tee. 
_ Allo if any alien have a ſon that is an alien, and 
after is made denizen, and hath another ſon, and 
after purchaſeth lands, and dieth ; the youngeſt ton 
ſhall inherit as heir, and not the eldeſt. 

Alſo if there be three brethren, and the middeſt 
brother purchaſe lands, and dieth without heir of 
his body; the eldeſt brother ſhall inherit as heir to 


him, and not the younger. brother. 


And if land in fee-ſimple fleſcend to a man by 
the part of his father, and he dieth without heir of 


| his body; then the inheritance ſhall deſcend to the 
next heir of the part of his father. And if there 


be 


ſhall put out his uncle, and ſhall enjoy the lands as NS 


FCC 


be no ſuch hoie of the part of his father, then if the 
father purchaſeth the lands, it ſhall go to the next 

heir of the father's mother, and not to the next heir 

of the ſon's mother, but it ſhall rather eſcheat to 

the lord of the fee. But if a man purchaſe lands | 
to him and to his heirs, and die without heir of his Wood's Inſt. 
body, as is ſaid before; then the land ſhall de- — 0 
ſcend to the next heir of the part of his father, if 
there be any; and if not, then to the next heir of 

the part of his mother. 

Alſo if the ſon purchaſeth lands in ge and dieth 


without heir of his body; the land ſhall-deſcend to Litt. ſect. 3. 


his uncle, and ſhall not aſcend to his father : but 
if the father have a ſon, though it be man years 
after the death of the elder brother, yet t 2 ſon 


+> 


heir to the elder brother for ever. 


Alſo by the cuſtom of the realm, the child that; New. Abr. 
is born before eſpouſals is baſtard, and ſhall not Title Baſtardy. 
inherit. „„ $006 WJ 


Alſo the cuſtom of the N is, that no manner Of. of Exe- 


of goods nor chattels, real nor perſonal, ſhall ever vater, 53- 57+ 


goto the heir, but to the executors, or to the ra- * 
nary, or adminiſtrators. Poſt. 131. 

Alſo the huſband ſhall have all the chattels per- co. Lit. 351. 
ſonals that bis wife had at the time of the eſpouſals 
or after, and alſo chattels real, if he overlive his 
wife, but if he ſell or give away the chattels real, 
and die, by that ſale or gift the intereſt of the wife 
is determined, or elſe they ſhall remain to the wife, 
if ſhe overlive her huſband. Alſo the huſband ſhall 
have all the inheritance of his wife, whereof he was 
ſeiſed in decd in the right of his wife during the 
eſpouſals, in fee, or in fee-tail general ®, for term of 
life, if he have any chil@ by her, to hold as tenant 


Roll's Abr. 343. 


by the curteſy of England; and the wife ſhall have 


ot. 


* Likewiſe it ſeems that the huſband ſhall be te- 
nant by the curteſy, if he is ſeized in right of his wife 


of the ſpecial tail, Co. Litt. 29. 
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the third part of the inheritance of her huſband, 
| whereof he was ſeiſed in deed or in law after the 
Litt. ſe&. 36. eſpouſals, &c. But in that caſe the wife at the death 
Co. Litt. 33. of her huſband muſt be of the age of nine years, or 
lat. 234. above, or elſe ſhe ſhall have no dowry. 
Doct. What if the huſband at his death be within 
the age of nine years? 
Stud. I ſuppoſe ſhe ſhall yet have her dower, 
Alſo the old law and cuſtom of the realm is, that 
. after the death of every tenant that holdeth his land 
Litt. ſeQ. 103. by knights ſervice, the lord ſhall have the ward and 
| marriage of the heir, till the heir come to the age 
of twenty-one years; and if the heir in that caſe be 
' of full age at the death of his anceſtor, then he 
2B.C. 66, ſhall pay to his lord his relief, which at the com- 
Lire. ſe&. 112. mon law was not certain, but by the ſtatute of 
magna charts it is put in certain; that is to ſay, for 
every whole knight's fee to pay C. 5. and for a whole 
barony to pay a hundred marks for relief, and for a 
whole earldom to pay C. /. and after that rate. 
Litt. ſect. 103. And if the heir of ſuch a tenant be a woman, and 
2 B. C. 67 the, at the death of her anceſtor, be within the 
age of fourteen years, then by the common law 
ſhe ſhould have been in ward only till fourteen 
years, but by the ſtat. of V. x. in ſuch caſe ſhe 
Kitchen »» hall be in ward till ſixteen years. And if at the 
Courts, 110. death of her anceſtor ſhe be of the age of fourteen 
. years, or above, ſhe ſhall be out of ward, though 
the land be holden of the king, and then the ſhall 
pay relief as an heir male ſhall, | 
; Alſo of lands holden in ſocage, if the anceſtor 
Lit. teck. 123. die, bis heir being within the age of fourteen years, 
Kitchin on the next friend to the heir, to whom the inheritance 
e 111. may not deſcend, ſhall have the ward of his body 
of C. Lith, 39. and lands till-he ſhall come to the age of fourteen 
years, and then he may enter. And when the heir 
cometh to the age of twenty-one years, then the 
guardian ſhall yield him an account for the profits 
thereof by him received, 
Alſo ſuch an heir in forage; for his relief, ſhall 
1 his rent to the lord the year following the 
death 
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death of his anceſtor: as if his anceſtor beld by 


12d. rent, the heir in the year following ſhall pay 
the 12d. for his rent and other 12 d. for his relief; 


and the relief he muſt pay, though he be within 
age at the death of his anceſtor, | 
Alſo there is an.old law and cuſtom in this realm, 
that a freehold by way of feoffment, gift, or leaſe, 
paſſeth not without livery of ſeiſin be made upon 


the land according *, though a deed of feoffment 


be thereof made and delivered: but by way of ſur- 

render, partition, and exchange, a freehold may 

paſs without livery +. | La: 
Alſo if a man make a will of land whereof he is 


ſeiſed in his demeſne as of fee, that will is void: 


but if it had ſtood in feoffee's hands, it had been 
good. And alſo in London ſuch a will is good by 
the cuſtom of the city, if it be inrolled. 


Allo a leaſe for term of years is but a chattel by 


the law, and therefore it may paſs without any li- 
very of ſeiſin: but otherwiſe it is of a ſtate for term 
of life, for that it is a freehold in the law, and there- 
fore livery muſt be made, or elſe the freehold paſſ- 
eth not. | | ES 
Alſo by the old cuſtom of the realm a man may 
diſtrain for rent-ſervice of common right ; and alſo 
tor a rent reſerved upon a gift in tail, a leaſe for 
term of life, of years, and at will : and in ſuch caſe 


to. 


It is not abſolutely neceſſary, though perhaps it is 
the better way to make livery and ſeiſin upon the land; 
for if it is made in ſight of it only by the words, I 
give you yonder land, enter and take poſſeſſion.“ This 
is ſufficient in law to paſs the freehold, if the feoffee en- 
ters during the life of the feoffor. 2 B. C. 316. This 
method of alienating property by feoffment with livery 
and ſeiſin, though the uſual conveyance of land for a 


long ſeries of years is now almoſt ſuperſeded by the mo- 


dern conveyance of leaſe and releaſe, which, in fact, 
amounts to a feoffment. | EY 

+ Likewiſe by confirmation, deviſe, fine, or re- 
recovery, and fince the ftatute of uſes, by bargain and 


ale inrolled, leaſe, and releaſe, &c. 
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Finch. Law, 5 
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oy's Max. 59. 
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Poſt. 59. 


1 
1 Roll. Abr. 
556. Poſt. 134. 


2 B. C. 374. 


Litt. ſect. 
213, 214. 
Co. Lit. 142. 


vx 


DIALOGUE: I. 


the lord may diſtrain the beaſts of tenants, as ſoon 


as they come upon the ground; but the beaſts of 
ſtrangers that come in but by manner of an eſcape 


2 Lutw. 1573. 
1577. 


Poſt, 124. le 


he may not diſtrain, till they have been levant and 
couchant upon the ground. But for debt upon an 
obligation, nor upon a contract, nor for account, 
ne yet for arrearages of account, nor for no man- 
ner of treſpaſs *, reparations, nor ſuch other, no 
man may diſtrain. | 

And by the old cuſtom of the realm all iſſues 
that ſhall be joined between party and party in any 
court of record within the .realm, except a few 


 Whereof it needeth not to treat at this time, muſt 


Co. Litt. 158. 


Trials per pals, 
It part 105. 


be tried by twelve free and lawful men of the 
viſne , that be not of affinity to none of the par- 
ties: and in other courts that be not of record, as 
in the county, court- baron, hundred, and ſuch 


other like, they ſhall be tried by the oath of the 


parties, and not otherwiſe, unleſs the parties aſ- 
ſent that it ſhall be tried by the homage. And it is 
to be noted, that lords, barons, and all peers of the 
realm be excepted out of ſuch trials, if they will, 


— ————_ 


—— 
— 


* This cannot be true, for a man may diſtrain for 
treſpaſs damage-feaſant. 
It was formerly the cuſtom for jurors to come from 
the vicinity or hundred where the matter in diſpute 


- aroſe, purſuant to the maxim, vicini vicinerum fad a 


prefumuntur ſcire, but now by ſtat. 4 & 5 Ann. c. 16. 
the jury are to come, e corpere comitatus, from the body 
of the county, in which. the action is triable: 3 B. C. 
360. but this ſtatute does not extend ta indictments or 
other criminal ſuits, and it is conceived that no act has 
been made to include any ſuch, except the ſtatute 24 G. 2. 
2. c. 28. which relates to actions on penal ſtatutes. How- 
ever, notwithſtanding the law ſtands thus as to criminal 
roſecutions, yet it is the practice of every day for the 
Peri to ſummon juries from the county without the 
leaft regard to the viſne of each indictment, though it 
gives the priſoner an opportunity, if he pleaſes, of 
challenging for default of kundredors, 2 H. H. P. C. 
272, 273. | | x Ob 


bit 


CHAPTER: Wk ˙ↄ 


but if they will wilfully be ſworn therein, ſome ſay 
it is no error: and they may, if they will have a 3 B. c. 361. 
writ out of the chancery directed to the ſheriff, — _ 
commanding him that he ſhall not impanel them bat a 
upon no inqueſt. We BUG T | 
And of this that is ſaid before it appeareth, that 
the cuſtoms aforeſaid, or other like unto them, 
whereof be very many in the laws of England, can- 
not be proved to have the ſtrength of law only by 
reaſon. For how may it be proved by reaſon that 
the eldeſt ſon ſhall- only inherit his father, and the 
younger to have no part; or that the huſband ſhall 
have the whole land for term of his life as tenant by 
the curteſy, in ſuch manner as before appeareth, 
and that the wife ſhall have only the third part in 
the name of her dower; and that her huſband ſhall 
have all the goods of his wife as his own, and that 
if he die, the wife living, that his executors ſhall 
have the goods, and not the wife? All theſe and 
ſuch other cannot be proved only by reaſon, that 
it ſhould be ſo, and no otherwiſe, although they be 
reaſonable ; and that, with the cuſtom therein uſed, 
ſufficeth in the law, and a ftatute made againſt ſuch 
general cuſtoms ought to be obſerved, becauſe they 
be not merely the law of reaſon. wel 
Alſo the law of property is not the law of rea- 
ſon, but the law of cuſtom, howbeit that it is kept, 
and is alſo moſt neceſſary to be kept, in all realms, 
and among all people; and ſo it may be numbered 
among the general cuſtoms of the realm. And it 
is to underſtand that there is no ſtatute that treateth 
of the beginning of the ſaid cuſtoms, ne why they 
ſhould be holden for law ; and therefore after them 
that be learned in the laws of the realm, the old cuſ- 
tom of the realm is the only and ſufficient authority 
to them in that behalf. And I pray thee ſhew me 
what doctors hold therein, that is to ſay, whether 
a cuſtom only be a ſufficient authority of any law. 
Doc. Doctors hold that a law grounded upon a 
Cuſtom is the moſt ſureſt law ; but this thou muſt 8 
always underſtand therewith, that ſuch a cuſtom is Co. Litt. 245. 
| neither 
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Kitchin on 
Courts, Title 


Cuſtoms. 


Co. Litt. 10. 


67. 


Noy's Max. 18. 
Ante 18. 


DIALOGUE YT 


neither contrary ta the law of reaſon, nor the law 
of God. And now I pray thee ſhew me ſomewhat 
of the maxims of the laws of England, whereof thou 
haſt made mention before in the 4th chapter. 

Stud. I will with good-will. 


CHAP. VL 
q Of the fourth ground of the law of England. 


HE fourth ground of the law of England 
ſtandeth in divers principles that be called in 

the law maxims, the which have been always taken 
for law in this realm, ſo that it is not lawful for any 
that is learned to deny them; for every one of thoſe 
maxims is fuſficient authority to himſelf, And which 
is a maxim, and which not, ſhall alway be deter- 
mined by the judges, and not by twelve men. And 
it needeth not to aſſign any reaſon why they were 


firſt received for maxims, for it ſufficeth that they 


be not againſt the law of reaſon, nor the law of 


God, and that they have always been taken for a 
law. And ſuch maxims be not only holden for 


law, but alſo other caſes like unto them, and all 
things that neceſſarily follow upon the ſame are to 
be reduced to the like law; and therefore moſt 
commonly there be aſſigned ſome reaſons or con- 


ſiderations why ſuch maxims be reaſonable, to the 


intent that other caſes like may the more conve- 
niently be applied to them. And they be of the 
ſame ſtrength and effect in the law as ſtatutes be. 
And though the general cuſtoms of the realm be 


the ſtrength and warrant of the ſaid maxims, as 


they be of the general cuſtoms of the realm; yet 
becauſe the ſaid general cuſtoms be in a manner 
known through the realm, as well to them that be 
unlearned as learned, and may lightly be had and 
known, and that with little ſtudy, and the max- 
ims be only known in the king's courts, or among 
them that take great ſtudy in the law of the realm, 
and among few other perſons; therefore they be ſet 


; | in 


CHAPTER VR 
in this writing, for ſeveral grounds, and he that 
liſteth may ſo account them, or if he will, he may 
take them for no ground, after his pleaſure, Of 
which maxims I ſhall hereafter ſhew thee part. 
Fiſt, There is a maxim, that eſcuage uncertain 
maketh knight's ſervice ®. 
Alſo there is another maxim, that eſcuage cer- 


tain makes ſocage. 
Alſo, that he that holdeth by caſtle-guard, hold- 


eth by knight's ſervice, but he holdeth not by eſcu- 


age: and that he that holdeth by xxs. to the guard 
of a caſtle, holdeth by ſocage. 
Alſo there is a maxim, that a diſcent taketh away 
an entry. 
Alſo, that no preſerition in | lands maketh a 
right. 
"Alſo, that a preſcription of rent and profits ap- 
prender out of land maketh a right. 
Alſo, that the limitation of a preſcription gene- 
rally taken, is from the time that no man's mind 
runneth to the contrary. 


Litt. ſeck. 120. 


Co. Litt. 37. 


Ibid. 


Litt. ſet. 38 34. 


Finch. 132. 
2 B. C. 264. 


Poſt. 310. 
Co. Litt. 114+ 


Alſo, that aſſigns may be made upon lands. given 


in fee, for term of life, or for term of years, though 
no mention be made of aſſigns; and the ſame law 
is of a rent that is granted ; but otherwiſe it isof a 
warranty, and of a covenant, 

Alſo, 01 a condition to avoid a freehold, can- 


ht 


ke the ſtatute 12 Car. 2, c. 24. . for taking away 
the court of wards, and liveries and tenures in knight's 
ſervice, and purveyance, and for ſettling a revenue up- 
on his majeſty,” it is enacted, that all wardſhips, primer 
 ſeifins, and ouſterlemains, values and forfeitures of mar- 
riage, and all tenures by homage, fines for alienation, 
knights ſervice, and eſcuage, and alſo acts for marry- 


ing the daughter or knighting the ſon, and all tenures 


of the king in capite, ſhall be taken away. -And by the 
ſame ſtatute, all ſorts-of tenure held of the king, or 
others, are turned into free and common ſocage, ex- 


cept tenures in frankalmoign copyholds, 18 the 


honorary ſervices of grand ſerjeantry. 
| | not 
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428 | DJ AL OGUE- I. 
Vin. Abr. not be pleaded without deed ; but to avoid a gift of 
Title Facts, 67. cnattel, it may be pleaded without deed, _ 
4 Vin. Abr. Alſo, that a releaſe or confirmation made by him, 
N Title Releaſe, that at the time of the releaſe or confirmation made 
57 * had no right, is void in the law, though a right 


come to him after; except it be with warranty, and 
then it ſhall bar him to all right that he ſball have 
after the warranty made. | 


v0 Rep. 48. Alſo, that a right of title of action that only de- 

Shep. Touch. pendeth in action, cannot be given or granted to 

SS none other but only to the tenant of the ground, 
or to him that hath-the reverſion or remainder of 

: > the ſame land. by | 

32 Mod. 6790. Alſo, that in an action of debt upon a contract, 


2 Salk. 684. the defendant may wage his law * ; but otherwiſe 
Co. Lit. 295 it is upon a leaſe of lands for term of years, or at will. 
5 Alſo, that if an exigent, in caſe of felony, be 
awarded againſt a man, he hath thereby forthwith 
forfeited his goods to the king +. | : 
Alſo, if the ſon be attainted in the life of the fa- 
ther, and after he purchaſeth bis charter. of pardon 


ad oa ad. * 
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* Wager of law is where defendant ſwears before 
compurgators that he owes the plaintiff nothing, For- 
merly this practice was much in uſe, as appears by its 
making a conſpicuous part of our legai juriſprudence. 
But it is now only in actions of debt upon ſimple contract, 
or for amercements in actions of detinue or account, where 
the debt may have been paid, and the accounts balanced, 
without any evidence of either, that defendant can 
wage his law, and not where there is any ſpecialty by 
bond or deed ; and as defendant is allowed to wage his 
law in an action of debt, it is but ſeldom brought upon 
a ſimple contract, being ſupplied by an action of treſ- 

| paſs on the caſe, for the breach of a promiſe or aſ- 
{umpſit ; and this being an action of treſpaſs, no law 
can be waged therein; ſo that wager of law is now 

quite out of uſe, but ſtill it is not out of force, 
Black. Com. 3 V. 341. 2 | 

14 This is not law, for in this caſe he forfeits both 

real and perſonal eſtate to the lord, 


. TIO 


Alſo | 


* 


challenge any above that number, the law taketh 


.. ͤ Et Ta gy 


CHAPTER. VII. 23 


ef the king, and after the father dieth ; in this caſe 2 B. c. 253- 


the land ſhall eſcheat to the lord of the fee, inſo- it. 13. 
much that though he have à younger brother, yet 
the land ſhall not deſcend to him; for by the at- 
tainder of the elder brother the blood is corrupt, 


and the father-in-law died without heir. 


Alſo, if an abbot or prior alien the lands of his pott. 42. 

houſe, and dieth; in this cafe, though his ſucceſſor 

have right to the lands, yet he may not enter, but 

he mult take his action that is appointed him by 

law. 1 ; | 

Alſo, there is a maxim in the law, that if a villein Litt. fea. 177. 
purchaſe lands, and the lord enter, he ſhall enjoy Fisch. x59- - 
the land as his own: but if the villein alien before 


the lord enter, the alienation is good. And the 


ſame law is of goods *. 85 | | 

Alſo, if a man ſteal goods to the value of twelve 1 H. P. c. gz. 
pence, or above, it js felony, and he ſhall die for it. 
And if it be under the value of twelve pence, then | 
it is but petit larceny, and he ſhall not die for it, but ibid. 504. 
ſhall be otherwiſe puniſhed after the diſcretion of 
the judges, except it be taken from the perſon ; for 
if a man take any thing, how little ſoever it be, from bid. 552, 536. 
a man's perſon, feloniouſly, it is called robbery, and | 
he ſhall die for it, 


Alſo, he that is arraigned upon an indictment of 


felony, ſhall be admitted, in favour of life, to chal- 


lenge thirty-ſix jurors peremptorily + ; but if he 


him 

* But the law was widely different in the caſe of the 

king, who had a villein, for notwithſtanding the ali- 
enation, he might enter. Perk. ſect. 29, £ 

+ The autaor here is not quite correct as to the num- 

ber of jurors, which it was allowed the priſoners to 


Challenge in caſes of felony, as the boundary fixed by 


the common law, and which was thought to be reafon- 
able, was only thirty-five, that is one under three full 
juries, and therefore if the priſoner challenged thirty- 
nx, he was ſentenced to the peine forte et dure, as one 
that had no intention to be tried at all. The number 
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Kitchin on 


Courts, 52. 


Co. Litt. 48. 
12 1. Stat. 

29 Car. 2. c. J» 
2 Cro. 217. 


Finch. Law, 


108. 


DIALOGUE 1. 


him as one that hath refuſed the law, becauſe he 
hath refuſed three whole inqueſts, and therefore he 
ſhall die: but with cauſe he may challenge as many 
as he hath cauſe of challenge to. And farther, it is 
to be underſtood, that ſuch peremptory challenge 
ſhall not be admitted in appeal, becauſe it is at the 
ſurt of the party“. 

Alſo, the land of every man is in the law incloſed 
from other, though it lie in the open field: and 
therefore if a man do a treſpaſs therein, the writ 
ſhall be, Quare clauſum fregit. 

Alſo, the rents, commons of paſture, of turbary, 
reverſions, remainders, nor ſuch other things which 


lie not in manual occupation, may not be given nor 


granted to none other without writing. 

Alſo, that he that recovereth debt or damages 
in the king's courts, by ſuch an action wherein a 
capias lay in the proceſs, may within a year after the 
recovery have a capias ad ſatisfaciendum, to take the 
body of the defendant, and to commit him to pri- 
ſon till he have paid the debt and damages : but if 


there lay no capias in the firſt action, then the plain- 


tiff ſhall have no capias ad ſatisfaciendum, but muſt 
take a fieri facias, or an elegit within the year, or a 


: Co. Litt. 265. 
270. 


ſcire facias after the year, or within the year, if he 
will. 

Alſo, if a releaſe or confirmation be made to him 
that, at the time of the releaſe made, had nothing in 
the land, c. the releaſe or confirmation is void, 
except in certain Caſes, as to vouch, and cer- 
tain other which need not here to be remembered. 

Alſo, there is a maxim in the law of England, that 


thirty-five may now be challenged by the priſoner in 
caſes of high and petit treaſon, but in caſes of murder, 
or felony, by ſtat, 22 H. 8. c. 14. he can make no 
more than twenty peremptory challenges. 2 H. P. C. 

269. 2 Hawk. 444. Co. Litt. 156. 

But in Viner's abridgments, Title Trial 252, it is laid 
2 that a peremptory challenge may he taken in an 


appeal, and with as good reaſon as in a proſecution at 
the ſuit of the king. 
che 


CHAPTER VIII. 


the king may diſſeiſe no man, nor that no man may 


diſſeiſe the king, ne pull any reverſion or remainder 
out of him. „ 8 

Alſo, the king's excellency is ſo high in the law, 
that no. freehold may be given to the king, nor be 
derived from him, but by matter of record. 

Aiſo, there was ſometime a maxim and a Jaw of 
England, that no man ſhould have a writ of right 
but by ſpecial ſuit to the king, and for a fine to be 
made in the chaucery for it. But theſe maxims be 


changed by the ſtatute of magna charta, cap. 10. 


where it is ſaid thus, null: negabimus, null; vendemus 
rectum vel juſtitiam. And by the words, Nullt nega- 
bimus, a man ſhall have a writ of right of courſe in 
the chancery without ſuing to the king for it: and 
by the words, Nulli vendemus, he ſhall have it with- 
out fine. And fo many times the old maxims of 
the law be changed by ſtatutes. Alſo, though it be 


2 B. C. 346. 
Noy's Max. 4. 


2 Inſt. 55. 
1 B. C. 14H. 


reaſonable, that for the manifold diverſities of ac- 


tions that be in the laws of England, there ſhould be 


diverſities of proceſs, as in the real actions after one 
manner, and in perſonal actions aſter another man- 
ner.; yet it cannot be proved merely by reaſon, that 


the ſame proceſs ought to be had, and none other: 


for by ſtatute it might be altered. And ſo the 
ground of the ſaid proceſs is to be referred only to 
the maxims and cuſtoms of the realm. 

And I have ſhewed thee theſe maxims before re- 
hearſed, not to the intent to ſhew thee ſpecially 
what is the cauſe of the law in them, for that would 
aſk a great reſpite: but I have ſhewed them only to 
the intent that thou mayeſt perceive that the ſaid 
maxims, and other like, may be conveniently ſet for 
one of the grounds of the laws of England. More- 
over there be divers caſes whereof I am in doubt 
whether they be only maxims of the law, or that 
they be grounded upon the law of reaſon ; where- 
in I pray thee let me hear thine opinion. 

Dar. I pray thee ſhew thoſe caſes that thou 
meaneſt; and { ſhall make thee anſwer therein as 


1 ſhall ſee cauſe, 
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4 Fereafter follow divers caſes wherein. the Pudent 


doubteth whether they be only maxims of the law, or 
that they be grounded upon the law of reaſon. 


HE law of England is, that if a man com- 
mand another to do a treſpaſs, and he doth 
it, that the commander is a treſpaſſer. And I am 


in doubt, whether that it be only by a maxim of 


the law, or that it be by the law of reaſon. 

Alſo, Iam in doubt upon what law itis ground- 
ed, that the acceſſary ſhall not be put to anſwer be- 
fore the principal, c. * | E | 

Alſo, the law is, that if an abbot + buy a thing 
that cometh to the uſe of the houſe, and dicth, that 
his ſucceſſor ſhall be charged. And I am ſome- 
what in doubt upon what ground that law depend- 
eth. „ 

Alſo, that he that hath poſſeſſion of land, tho? it 
be by diſſeiſin, hath right againſt all men but againſt 
him that hath right. | 

Alſo, that if an action real be ſued againſt any 
man that hath nothing in the thing demanded, the 
writ ſhall abate at the common law. 


* By the common law the acceſſary ſhall not be com- 
pelled to anſwer to the indictment till the principal is 
tried; but if he will waive that privilege, he may, 
and put himſelf upon his trial before the principal. 
1 H. H. P. C. 623, The law, however, is now fo 
much altered by ſtatute, that receivers of ſtolen goods, 
knowing them to be ſtolen, may be compelled to anſwer 
for the miſdemeanor, although the principal cannot be 


Aalen. 3 Ann. Ct. 9. ee: 31, . 5. 


4 Geo. 1, c. 11. and ſee 4 B. C. 318, and Foſter's 
Crown Law, 373. 5 ; | 
+ By the ſtatutes 27 H. 8. c. 28. 31 H. 8. c. 13. 
32 H. 8. c. 24. f. }. and:37 H. 8. co 4. al} mo- 
naſteries and religious houſes are diſſolved, and the 
whole body of abbots and priors totally eradicated. 


Alſo, 


, , ¶ d . Conn a Ear 3h 


CHAPTER IX. ET. 


Alſo, that by the alienation of the tenant, hang- Tiger Abr. 
ing the writ, or his entry into religion, or if he be eee 
made a knight, or if ſne be a woman, and take an 
huſband hanging the writ, that the writ ſhall not 
abate, . 7 | 

Alſo, if land, and rent that is going out of the Wood's Iaſt. 
ſame land, come into one man's hand of like eſtate, 93. 
and like ſurety of title, the rent is extinct. | 

Alfo, if land deſcend to him that hath right to Ibid. 528. 
the ſame land before, he ſhall be remitted to his 
better title, if he will, þ | 
Alſo, if two titles be concurrent together, that Noy's Max. 5. 

the eldeſt title ſhall be preferred. 

Alſo, that every man is bound to make recom- 
pence for ſuch hurt as his beaſts ſhall do in the corn 
or graſs of his neighbour, though he know not 
that they were there. | | 

Alſo, if the demandant or plaintiffghanging his Doct. Pl. 5. 
writ, will enter into the thing demanded, his writ 
ſhall abate. And it is many times very hard and of 
great difficulty, to know what caſes of the law of 
England be grounded upon the Jaw of reaſon, and 
what upon cuſtom of the realm; and though it be 
hard to diſcuſs it, it is very neceſſary to be known, 
for the knowledge of the perfect reaſon of the law, 
| And if any man think that theſe caſes before re- 
hearſed be grounded upon the law of reaſon, then 
he may refer them to the firſt ground of the law of 
England, which is the law of reaſon, whereof is Ante 43. 
made mention in the fifth chapter. And if any man 
think that they be grounded upon the law of cuſtom, 
then he may refer them to the maxims of the law, 
which be aſſigned for the fourth ground of the law Ante 26, 
of England, whereof mention is made in the eighth 
chapter, as before appearetk. 185 1 5 

Dod. But I pray thee ſhew me by what autho 
rity it is proved in the laws of England, that the 
caſes which thou haſt put before in the eighth chap- 
ter, and ſuch other which thou calleſt maxims, ought 
not to be denied, but ought to be taken as max- 
ims. For ſith they cannot be proved by reaſon, as 
D 1 thou 
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thou cre thyſelf they cannot, they r may as light- 

ly be denied as affirmed, unleſs there be ſome ſuffi- 

cient authority to approve them. 

. Stud. Many of the cuſtoms 3 maxims of the 
1% Jaws of England be known by the ufe and the cuſ- 
tom of the realm ſo apparently, that it needeth not 

| to have any law written thereof. For what needeth 
Ante 20. it to have any law written that the eldeft fon ſhall 
inherit his father, or that all the daughters ſhall in- 

Litt. ſe&t.241. herit together as one heir, if there be no ſon; or 
that the huſband ſhall have the goods and chattels 

Co. Litt. 351. of his wife that ſhe hath at the time of the eſpou- 
ſals, or after: or that a baſtard ſhall not inherit as 

ok ; or the executors ſhall have the diſpoſition of 

Ante 21. all the goods of their teſtator; and if there be no 
2 5 72% executors, that the ordinary ſhall have it, and the 
heir ſhall not meddle with the goods of his anceſtor, 

but if any particular cuſtoms help him? 

The other maxims and cuſtoms of the law, that 

be not ſo openly known among the people, may be 


Prifake to known partly by the law of reaſon, and partly by the 

Doug. Rep. 10. books of the laws of England called Years and terms, 

1+ F*7** and partly by divers records remaining in the king's 
9 


courts, and in the treaſury, and ſpecially by a bock 
called the Regiſer, and alſo by divers ſtatutes where- 
in many of the ſaid cuſtoms and maxims be oft re- 


cited, as to a diligent ſearcher will evident] w ap- 
pears 


CHA P. Þ 
q Of the firth gr ound of the law of 3 
PHE gan ground of the law of Englandfiand- 


eth in divers particular cuſtoms uſed in divers 
counties, towns, Cities and lordſhips in this realm: 
the which particular cuſtoms, becauſe they be no! 
againſt the law of reaſon, nor the law of God, 
though they be againſt the ſaid general cuſtoms or 
- maxims of the law, yet neverthelets they ſtand in 
effect, and be taken for law: but if it riſe in que- 
ſtion in won king's caurts, whether there beavy ſuch 


partici ulat 


# 


C H A P - E R Ti 35 
. cuſtom, or not, it ſhall be wid by twelve ogg Max. 18, 
men, and not by the judges, except the ſame par- 
ticular cuſtom ve of record in the ſame court, Of 
which particular cuſtoms I have hereafter noted 
ſome for an example. 

Firſt, there is a cuſtom in Kent that is s Called Ga- Poſt. 57+ 
velkind, that all the brethren ſhall inherit together, _ 31. H. 8. 
as ſiſters at the common law. Im 

Alſo, there is another particular cuſtom that is Lit. ſe&. 165. 
called Burzh-engliſh, where the younger ſon ſhall in- Fot. 57. 
herit before the eldeſt ; and that cuſtom is in Net- 
tingham. 

Alſo, there is a cuſtom in the city of London, 
that freemen there may, by their teſtament in- 1 Roll. Abr. 
rolled, bequeath their lands that they be ſeiſed of 535 

3 Cro. 347. 
to whom they will, except to mortmain; and if 
they be citizens and freemen, that they may alſo 
bequeath their lands to mortmain. 

Alſo, in Gavelkind, though the father be hanged 
the ſon ſhall inherit“. For their cuſtom i is, The 
father ta the bough, the ſon to the plough. | 

Alſo, in ſome countries the wife fhall have the 1 Cro. 121. 
half of the huſband's land in the name of her dowry, 
as long as ſhe liveth ſole. 

And in ſome country the huſband ſhall have the Co. Lit, 30. 
half of the inheritance of his wife, though he have 
no iſſue by her. | 
| Allo, in ſome country an infant when he is of the 1 B. C. 78. 

age of fifteen years may rake a feoffment, and the e 628. 
teoffment good: and in ſome country, when he can 
mete an ell of cloth. 


_ 


i Thar i is, if the father is banged for felony ; for if 
he is attainted of treaſon, and hanged, the lands are for- 


feited to the king. Conſideration on Law of forſeit- 
ures, 62. | 
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DIALOGUE I. 


CHA P.,::-XL 
q Of the Arth ground of the law of England, 


"F" HE ſixth ground of the law of England ſtand- 
eth in divers ſtatutes made by our ſovereign 
lord the king and his progenitors, and by the lords 
ſpiritual and temporal, and the commons in divers 
parliaments, in ſuch caſes where the law of reaſon, 


the law of God, cuſtoms, maxims, ne other grounds 


of the law ſeemed not to be ſufficient to puniſh evil 
men, and to reward good men. And J remember 
not that I have ſeen any other grounds of the law 
of England, but only theſe that I have before re- 
membered. Furthermore it appeareth of that I have 
ſaid before, that ofttimes two of three grounds of 
the law of England muſt be joined together, or that 


the plaintiff can open and declare his right, as it 


may appear by this example. If a man enter into 
another man's land by force, and after make feoff- 
ment for maintenance to defraud the plaintiff from 
bis action; in this caſe it appeareth that the ſaid 
unlawful entry is prohibited by the law of reaſon : 


but the plaintiff ſhall recover treble damages, that 
is by reaſon of the ſtatute made in the eighth year 


of king Henry VI. cap. g*. And that the damages 
ſhall be ceſſed by twelve men , that is by the cuſtom 
of the realm. And ſo in this caſe three grounds 
of the law of England maintain the plaintiff's action. 

And ſo it is in divers other caſes that need not to 


be remembered now. And thus I make an end for 


this time to ſpeak any farther of the grounds of the 
law of England. 


* See this ſtature explained and enforced by 31 Ehiz 
Cap. 11. and 21 Jac. 1. cap. 15. | 

+ Upon an action of treſpaſs, or an aſſize of novel 
diticifin, which is the remedy given by the ftatute to 
recover the treble damages, and l. ken iſe treble cots. 
Jenk. Cent. 197. 1 
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CHAPTER XII. 
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f Do. I thank thee for the great pain that thou 
Ss hiſt taken therein. Nevertheleſs, foraimuch as it 
WE appearcth that thou haſt ſaid before, that the learn- 
ed men of the law of England pretend to verify that 
the law of England will nothing do, ne attempt 
azainſt the law of reaſon, nor the law of God, I 
pray thee anſwer me to ſome queſtions grounded 
upon the law of England, how, as thou thinkeſt, the 
law may ſtand with reaſon or conſcience in them. 
Z Stud. Put the caſe, and I ſhall make anſwer 
= therein, as well as I can. | 
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CHAP; xt 8 


| « The firſt queſtion of the doctor, of the law of Eng 
14 | / 1 mw and Conſcience. e 


"4 Have heard ſay, that if a man that is bound in 
an obligation pay the money, but he taketh no 
acquittance, or if he take one, and it happeneth.him _ 
to leeſe it, that in that caſe, he ſhall be compelled 
| by the laws of England to pay the money again. 
And how may it be ſaid then that that law ſtandeth 
with reaſon and conſcience? For as it is grounded 
upon the law of reaſon, that debts ought of right to 
be payed: ſo it is grounded upon the law of reaſon 
(as it ſeemeth) that when they be payed, that he 
that payed them ſhould be diſcharged, _ 
Stud. Firſt, Thou ſhalt underſtand, that it is 
not the law of England, that if a man that is bound 
in an obligation pay the money without acquittance, 
or if he take acquittance and leeſe it, that therefore 
the law determineth that he ought of right to pa 
the money eftſoons, for that law were both againſt 
reaſon and conſcience, But though it is ſo, that 
there is a general maxim in the law of England, that 
in an action of debt ſued upon an obligation the de- 
t:ndant ſhall not plead that he oweth not the mo- 
ney, ne can in no wiſe diſcharge himſelf in that ac- 
tion, but he have acquittance, or ſome other writing Finch. 12. 
tufficient in the Jaw, or ſome other thing like, wit- 
neſſing that he bath paid the money; that is ordain- 
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ed by the law to avoid a great inconvenience that 


elſe might happen to come to many people; that is 
to ſay, that every man by a nude parole and by a 


bare averment ſhould avoid an obligation. Where- 


fore to avoid that 1 inconvenience, the law hath or- 
dained, that as the defendant is charged by a ſuffi- 
cient writing, that ſo he muſt be diſcharged by ſuf- 
ficient writing or by ſome other thing of as high au- 
thority as the obligation is. And though it may 
follow thereupon, that in ſome particular caſe, a 

man by occaſion of that general maxim may be 
compelled to pay the money again that he payed 
before; yet nevertheleſs no default can be thereof 


aſſigned in the law. Tor like as makers of law 


7 Chanc. Caſes, 
78. 
2 Comyn's 


; Digeſt, 32 Jo 


take heed to ſuch things as may oft fall, and do 
much hurt among the people, rather than to par- 
ticular caſes : ſo in likewile the general grounds of 
the law of England heed more what is good for 


many, than what is geo for one ſingular perſon 


only. And becauſe it ſhould be a hurt to many, if 
an obligation ſhould be ſo lightly avoided by word; 

therefore the law eſpecially preventeth that hurt 
under ſuch manner, as before appeareth; and yet 
intendeth not, nor commandeth not, that the mo- 
ney of right ought to be paid again, but ſetteth a 
general rule, which is good and neceſſary to all the 
people, and that every man may well keep, with- 
out it be through his own default. And if ſuch 
default happen in any perſon, whereby he is with- 


out remedy at the common law, yet he may be 


holpen by a ſubpœna; and ſo he may in many other 
caſes where conſcience ſerveth for bim, that were 
too long to rehearſe now. | 
Def. But I pray thee ſhew me under what manner 
a man may be holpen by conſcience ; and whether 
he ſha'] be holpen in the ſame court, or in another. 
Stud. Becauſe it cannot be well declared where a 
man ſhall be holpen by conſcience, and where not, 
but it be firſt known what conſcience is, therefore 
becauſe it pertaineth to thee moſt properly to treat 
of the nature and quality of conſcience, therefore [ 
pray thee that thou wilt make me ſome brief decla- 


ration 


12 
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En . 


ration of the nature and quality of conſcience, and 
then I ſhall anſwer to thy queſtion as well as I can. 


Dea. I will with good-will do as thou ſayeſt; 
and to the intent that thou, mayeſt the better under» 
ſtand that I ſhall ſay of conſcience, I ſhall firſt ſhew 
thee what /indereſis. is, and then what reaſon is, and 
then what con ſcience is; and how theſe three differ 
among themſelves, I ſhall ſomewhat touch. 

| * ö E 1 . R. . 
CoH AP. XIII Ie 
I bat ſindereſis is. 


4 a 2 
' * 
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Onder gf is a natural power of the ſoul, ſet in the 
O higheſt. part thereof, moving and ſtirring it to 
good, and abhorring evil. And therefore ſindereſis 
never ſinneth nor erreth. And this ſindereſis our 
Lord put in man, to the intent that the order of 
things ſhould be obſerved. For, after St. Dionyſe, 
the wiſdom of God joined the beginning of the ſe- 
cond things to the laſt of the firſt things: for angel 
is of a nature to underſtand without ſearching of 
reaſon, and to that nature man is joined by /indere- 


ſis, the which ſindere/is may not wholly be extincted 


neither in man, ne yet'in damned ſouls. But never- 


theleſs, as to the uſe and exerciſe thereof, it may be 
let for a time, either through the darkneſs of igno- 


rance, or for undiſcreet delectation, or for the hard- 


nels, of obſtinacy. Firſt by the darknels of ignorance, 


fondereſis may be let that it thall not murmur againſt 


evil, becauſe he believeth evil to be good, as it is 
in heretics, the which, when they die for the 
wickedneſs of their error, believe they die for the 
very truth of their faith. And by undiſcreet de- 
lectation ſindereſis is ſometime ſo overlaid, that re- 
morſe or grudge. of conſcience for that time can 
2ave no place. For the hardneſs of obſtinacy ſin- 


dereſis is alſo let, that it may not ſtir to goodneſs, 


as it is in damned ſouls, that be ſo obſtinate in 
evil, that they. may never be inclined to good. 


And though /inderc/is may be ſaid to that point ex- 
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tinct in damned ſouls, yet it may not be ſaid that it 
is ſully extinct to all intents. For they alway 
murmur againſt the evil of the pain that they ſuf- 
fer for ſin, and fo it may not be ſaid that it is uni- 
verſally, and to all intents, and to all times ex- 
tint, And this ſinderęſis is the beginning of all 
things that may be learned by ſpeculation or ſtudy, 


and miniſtreth the general grounds and principles 


thereof; and alſo of all things that are to be done by 
man. An example of ſuch things as may be learn- 
ed by ſpeculation appeareth thus: /inderefis ſaith 
that every whole thing is more than any one part 
of the ſame thing, and that is a ſure ground that 
never faileth. And an example of things that are 


to be done, or not to be done: as where ſinderefis 
faith no evil is to be done, but that. goodneſs is to 


be done and followed, and evil to be fled, and ſuch 


And therefore ſindereſis is called by ſome men the 


law of reaſon, for it miniftreth the principles of the 


law of reaſon, the which be in every man by nature, 


in that he is a reaſonable creature. 


CHAP xv, 
Of reaſon.” 


HEN the firſt man Adam was created, he 
received of God a double eye, that is to ſay, 

an outward eye, whereby he might ſee viſible things, 
and know his bodily enemies, and eſchew them ; 


and an inward eye, that is, the eye of reaſon, where- 


by he might ſee his ſpiritual enemies that fight a- 
gainſt his ſoul, and beware of them. And among 
all gifts that God gave to man, this gift of reaſon is 
the moſt nobleſt, for thereby man precelleth all 
beaſts, and is made like to the dignity of angels, 
diſcerning truth from falſhood, and evil from good; 


Wberefore he goeth far from the effect that he was 


made to, when he taketh not heed to the truth, or 
when he preterreth evil before good. | 
: And 


CHAPTER XIV. 


And therefore, after doors, reaſon is the power 
of the ſoul that diſcerneth between good and evil, 
and between good and better, comparing the one 
with the other: the which alſo ſheweth virtues, lo- 
veth good, and flieth vices. _ And reaſon is called 
righteous and good, for it is conformable to the 
will of God; and that is the firſt thing, and the firſt 
rule that all things muſt be ruled by. And reaſon 
that is not righteous nor ſtrait, but that is ſaid cul- 
pable, is either becauſe ſhe is deceived with an error 
that might be overcome, or elle through her pride 
or ſlothfulneſs ſhe enquireth not for knowledge of 
the truth that ought to be enquired. Alſo reaſon 


is divided into two parts, that is to ſay, into the 


higher part, and into the lower part. | 

The higher part hideth heavenly things and eter- 
nal, and reafoneth by heavenly laws or by heavenly 
reaſon, what is to be done, and what is not to be 
done, and what things God commandeth, and what 
he prohibiteth. And this higher part of reaſon hath 
no regard to tranſitory things or temporal things, 


but that ſometime, as it were by manner of counſel, 


ſhe bringeth forth heavenly reaſons to order well 


temporal things. The lower part of reaſon work- 
eth moſt to govern well temporal things, and ſhe 
groundeth her reaſons much upon laws of man, 
and upon reaſon of man, whereby ſhe concludeth 
that that is to be done that is honeſt and expedient 
to the commonwealth, or not to be done, that is not 


expedient to the commonwealth. And ſo that rea- 


ſon whereby I know God, and ſuch things as per- 


| tain to God, belongeth to the higheſt part of rea- 


ſon ; and the reaſon whereby I know creatures be- 
longeth to the lower part of reaſon. And though 
theſe two parts, that is to ſay, the higher part and 
the lower part, be one in deed and eflence, yet they 
differ by reaſon of their working, and of their 
office; as it is of one ſelf eye, that ſometime 
looketh upward, and ſometime downward. 


CHAP. 
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Tu HI 8 word conſci Lience, SE 4 in Latin i is called 


conſcientia, is compounded of this prepoſition 
cum, that is to ſay in Engliſh, with; and of this noun 
ſeientia, that is to ſay in Engl, P, bnowledge : and ſo 
conſcience is as much to ſay as knowledge of one 
thing with another thing; and conſcience ſo taken, 
is nothing elſe but an applying of any, ſeience or 
knowledge to ſome particular act of man. And ſo 
| conſcience may ſometime err, and ſometime not err. 
N | And of conſcience thus taken, doors make many 
deſcriptions. Whereof one doctor ſaith, that con- 
ſcience is the law of our underſtanding. Another, | 
that conſcience. is an habit of the mind diſcerning 
between good and evil. Another, that conſcience? 
is the judgment of reaſon judging on the particular 

acts of man. All which layings agree in one effect, 
that is to ſay, that conſcience is an actual applying 
of any cunning of knowledge to ſuch things as are 
to be done: whereupon it followeth, that upon the 
moſt perfect knowledye of any law or cunning, and 
of the moſt perfect and moſt true applying of the 
ſame to any particular act of man, followeth the 
moſt perfect, the moſt pure, and the moſt beſt con- 
ſcience, And if there be default in knowing of the 
truth of ſuch a law, or in the applying of the ſame 
to. particular acts, then thereupon followeth an error 
ot default in conſcience. As it may appear by this 
example: Sinderefts, miniſtreth an univerſal principle 
0 that never erreth, chat is to ſay, that an unlawful 
l thing is not to be done. And then it might be 
taken by ſome men, that every oath is unlawful, 
becauſe the Lord ſaith, Mat. v. Ye fhall in no wile 
ſebear; and yet he that by reaſon of the ſaid words 
will bold that it is not lawful in no caſe to ſwear, 
erreth in conſcience; for he hath not the perfect 
knowledpe and underfianding of the truth of the 
laid goſpel, nor he reduceth not the ſaying of the 
[cripture 


CHAPTER XV. 


ſcripture to other ſcriptures, in which it is granted 
that in ſome 17 an oath, may be lawful. And the 
_ cauſe why conſcience may ſo err in the ſaid caſe, and 


in other like, is becauſe conſcience is formed of 
a certain propoſition or . queſtion grounded par- 


ticularly upon univerſal rules ordained for fuch 
things as are to be done. And becauſe a particular 
propoſition i is not known to himſelf, but muſt ap- 

ear and be ſearched by a diligent ſearch of reaſon, 
therefore in ſearch and in the conſcience that ſhould 
be formed thereupon may happen to be error, and 
thereupon it-is ſaid that there is error in conſcience: 
which error cometh either becauſe he doth not aſſent 
to that he 5 to e unto, or elſe becauſe his 
reaſon whereb th refer, one thing to another 
is deceived. ls farther declaration whereof it is 
to underſtand, that error in conſcience cometh fe- 
ven manner of ways. Firſt, through ignorance ; 
and that is, when man Leh not what he ought to 
do: and then he ought to aſk counſel of them that 
he thinks moſt expert in that ſcience whereupon his 
doubt riſeth. And if he can have no counſel, then 


he muſt wholly commit him to God, and he of his 


goodneſs will ſo order him, that he will ſave him 
from offence. The ſecond is through negligence ; 
as when à man is negligent to ſearch his own con- 
ſcience, or to enquire the truth of other. The 
third 1s through pride; as when he will not meeken 
himſelf, ne believe them that be better and wiſer 
than he is. The fourth is through ſingularity; as 
when a man followeth his own wit, and will not 
conform himſelf to other, nor follow the good com- 
mon ways of men. The fifth is through an inor- 
dinate affection to himſelf, whereby he maketh 
conſcience to follow his Jefice, and ſo he cauſeth her 
to go out of her right cguUrſe. The ſixth is through 
puſillanimity, whereby ſome perſon dreadeth oft- 
times ſuch things as of reaſon he ought. not to 
dread, The ſeventh is through perplexity; and 
this is when a man believeth himſelf to be ſo ſet be- 
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twixt two ſins, that he thinketh it unpoſſible but 
that he ſhall fall into the one: but a man can ne- 


ver be ſo perplexed indeed, but through an error in 


conſcience; and if he will put away that error, he 


ſhall be delivered. Therefore I pray thee that thou 


wilt always have a good conſcience; and if thou 
have ſo, thou ſhalt always be merry; and if thine 


' own heart reprove thee not, thou ſhalt always have 


inward peace. The gladneſs of right wiſe men, is 
of God, and in God, and their joy is always in truth 
and goodneſs, There be many diverſities of con- 

ſcience, but there is none better than that whereby a 
man truly knoweth himfelf. Many men know many 
great and high cunning things, and yet know not 
themſelves : and truly he that knoweth not himſelf, 
knoweth nothing well. Alſo he hath a good and 


clean conſcience, that hath purity and cleanneſs in 


his heart, truth in his word, and right wiſeneſs in 
his deed. And as a light is ſet in a lantern, that all 
that is in the houſe may be ſeen thereby; fo Al- 
mighty God hath ſet conſcience in the midſt of 
every reaſonable ſoul, as a light whereby he may 
diſcern and know what he ought to do, and what 
he ought not to do, Therefore foraſmuch as it be- 
hoveth thee to be occupied in ſuch things as pertain 


to the law; it is neceſſary that thou ever hold a pure 


and clean conſcience, ſpecially in ſuch things as con- 
cern reſtitution : for the fin is not forgiven, but if 


the thing that is wrongfully taken be reſtored. And 


I counſel thee alſo that thou love that is good, and 
fly that is evil; and that thou do to another, as 
thou wouldeſt ſhould be done to thee, and that thou 
do nothing to other, that thou wouldeſt not ſhould 
be done to thee, that thou do nothing againſt truth, 
that thou live peaceably with thy neighbour, and 


that thou do juſtice to every man as much as in 


thee is: and alſo that in every general rule of the 
law thou do obſerve and keep equity, And if thou 


do thus, I truſt the light of the lantern, that is, thy 


conſcience, ſhall never be extincted. 


Stud, 
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CHAPTER XVI. 


Stud. Bur, I pray thee, ſhew me what is that | 


equity that thou haſt ſpoken of before, and that 
thou wouldeſt that I ſhould keep. 


Dosi. I will with good-will ſhew thee ſomewhat 


thereof. | 


CHAP. XVI. 
¶ M hat is equity. 


QUITY is a right wiſeneſs that conſidereth 


all the particular circumſtances of the deed, 


the which alfo is tempered with the ſweetneſs of 
mercy, And ſuch an equity muſt always be ob- 


ſerved in every law of man, and in every general 
rule thereof: and that knew he well that ſaid thus, 
Laws covet to be ruled by equity. And the wiſe man 
faith, Be not overmuch right wife ; fer the extreme 
right wiſeneſs is extreme wrong : as who ſaith, If thou 
take all that the words of the law giveth thee, thou 
ſhalt ſometime do againſt the law. And for the 
plainer declaration what equity is, thou ſhalt un- 


derſtand, that ſith the deeds and acts of men, for 


which laws have been ordained, happen in divers 
manners infinitely, it is not poſſible to make any 
genera] rule of the law, but that it ſhall fail in ſome 


caſe: and therefore makers of laws take heed to 


ſuch things as may often come, and not to every 
particular caſe, for they could not though they 
would. And therefore, to follow the words of the 


law were in ſome caſe both againſt juſtice and the 


commonwealth. Wherefore in ſome caſes it is 
neceſſary to love the words of the law, and to fol- 
low that reaſon and juſtice requireth, and to that 
intent equity is prdained ; that is to ſay, to temper 
and mitigate the rigour of the law. And it is called 
alſo by ſome men epreikeia; the which is no other 
thing but an exception of the law of God, or the 
law of reaſon, from the genera] rules of the law of 
men, when they by reaſon of their generality, would 
in any particular caſe judge againſt the law of God 

= Ml 


* 


45 


DIALOGUE I. 


or the law of reaſon : the which exception is ſecretly 
underſtood in every general rule of every poſitive 
law. Andſoit appeareth, that equity taketh not away 


the very right, but only that that ſeemeth to be 
right by the general words of the law. Nor it is 


not ordained againſt tbe cruelneſs of the law, for 
the law in ſuch caſe generally taken is good in 
himſelf; but equity followeth the law in all parti- 
cular caſes where right and juſtice requireth, not- 
withſtanding the general rule of the law be to the 
contrary. Wherefore it appeareth, that if any 
law were made by man without any ſuch excep- 
tion expreſſed or implied, it were manifeſtly un- 
reaſonable, and were not to be ſuffered : for ſuch 
cauſes might come, that he that would obſerve the 
Jaw ſhould break both the law of God and the law 
of reaſon. As if a man make a vow that he will 
never eat white-meat, and after it happeneth him 
to come there where he can get no other meat : in 
this caſe it behoveth him to break his avow, for the 
particular caſe is excepted ſecretly from his general 
avow by his equity or ep:e:kera, as it is ſaid before. 

Alſo if a law were made in a city, that no man un- 


der the pain of death ſhould open the gates of the 


City before the ſun-riſing : yet if the citizens before 
that hour flying from their enemies, come to the 
gates of the city, and one for ſaving of the citizens 
openeth the gates before the hour appointed by the 
law, he offendeth not the law, for that caſe is ex- 
cepted from the ſaid general law by equity, as is 
ſaid before. And ſo it appeareth that equity rather 
followeth the intent of the law, than the words of 
the law. And I ſuppoſe that there be in like wiſe 


ſome like equities grounded on the general rules of 


the law of the realm. 
Stud. Yea verily; whereof one is this. There is 
a general prohibition in'the laws of England, that it 
ſhall not be lawful to any man to enter into the 
freehold of another without authority of the owner 
or the law : ut yet i it is excepted trom the ſaid pro- 
hibition 
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hibition by the law of reaſon, that if a man drive : 
beaſts by the highway, and the beaſts happen to e- Vine:'s Abr. 
ſcape into the corn of his neighbour, and he. to „ 
bring out his breaſts, that they ſhould do no hurt, 

goeth into the ground, and ſetteth out his beaſts, 

there he ſhall juſtify that entry into the ground by 

the law. Alſo notwithſtanding the ſtatute of Edw. 3. Repealed by 
made the 14th year of his reign, whereby it is or- pon: = . 
dained, that no man, upon pain of impriſonment, Ante 15. 
ſhould give any alms to any valiant beggar, that is 

well able to labour; yet if a man meet with a va- 

liant beggar in ſo cold a weather, and ſo light ap- 

parel, that if he have no clothes, he ſhall not be able 

to come to any town for ſuccour, but is likely ra- 


ther to die by the way, and he therefore giveth him 


apparel to fave his life, he ſhall be excuſed by the 
ſaid ſtatute, by ſuch an exception of the law of rea- 


ſon as I have ſpoken of. 


Dot. I know well that, as thou ſayeſt, he ſhall be 
excepted of the ſaid ſtatute by conſcience, and over 
that, that he ſhall have great reward of God for his a 
good deeds: but I would wit whether the party ſhall 
be ſo diſcharged in the Common law by ſuch an 
exception of the law of reaſon, or not? For though 
12norance invincible of a ſtatute, excule the party 
againſt God, yet (as I have heard) it excuſeth not 
in the laws of the realm, ne yet Chancery, as ſome 
ſay, although the caſe be ſo that the party to whom 
the forfeiture is given may not with conſcience 
leave it. | | 3 | 

Stud. Verily, by thy queſtion thou haſt put me 
in a great doubt; wherefore ] pray thee give me a 
reſpite therein io make thee an anſwer : but, as I 
ſuppoſe for the time, (howbeit I will not fully af- 
firm it to be as I ſay) it ſhould ſeem that he ſhould 
well plead it for his diicharge at the Common law, 
becauſe it ſhail be taken tha. it was the intent of the 
makers of the ſtatute to except ſuch caſes. And Nyo's Max. 29. 
the judges may many times judge after the mind of 
the makers as far as the letter may ſuffer, and ſo it 
ſremeth they may in this caſe. And divers other 
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of the law of the realm by ſuch equity as thou haſt 


DIALOGUE T. 


exceptions there be alſo from other general grounds 


remembered before, that were too Jong to rehearſe 
now. 

DoF. But yet I pray thee ſhew me ſhortly ſome- 
what more of thy mind, under what manner a man 
iy be holpen in this realm by ſuch equity. 

Stud. I will wh . ſne w thee ſomewhat 
therein. 


CHAP. HE 


g In 1 manner a man hall be holpen by equity in 
the laws of England. 


IRST, It is to be underſtood, thete be in 
many caſes divers exceptions from the general 
grounds of the law of the realm by other reaſonable 
grounds of the ſame law, whereby a man ſhall be 
holpen in the Common law. As it is of this gene- 
ral ground, that it is not law ful for any man to en- 
ter upon a deſcent; yet the reaſonableneſs of the law 
excepteth from that ground an infant that hath 
right, and hath ſuffered ſuch a deſcent, and him 
alſo that maketh continual claim, and ſuffereth 
them to enter, notwithſtanding the deſcent. And 
of that exception they ſhall have advantage in the 
Common law. And ſo it is likewiſe of divers ſta- 
tutes: as of the ſtatute whereby it is prohibited that 
certain particular tenants ſhall do no waſte, yet if a 
leaſe for term of years be made to an infant that is 
within years of diſcretion, as of the age of five or ſix 
ears, and a ſtranger do waſte, in this caſe this in- 
fant ſhall not be puniſhed for the waſte, for he is 
excepted and excuſed by the law of reaſon . And 


— * 


_ 


® But in 2 Inſt. 303. it is ſaid, that if an infant is 
tenant by the curteſy or leſſee for life or years, he ſhall 
anſwer for waſte done by a ſtranger, and have his re- 


med over. See likewiſe 1 Inſt, 54. 
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CHAPTER XVI. 


a woman covert, to whom ſuch a leaſe is made after 
the coverture, ſhall be alſo diſcharged of waſte after 


her buſband's death, by a reaſonable maxim and cu- 


ſtom of the realm *. And alſo for reparations to be 
made upon the ſame ground, it is lawful for ſuch 


particular tenants to cut down trees upon the ſame 
ground to make reparations. But the cauſe there, 


as I ſuppoſe, is, for that the mind of the makers of 
the ſaid ſtatute ſhall be taken to be, that that caſe 


_ ſhould be excepted. And in all theſe caſes the par- 


ties ſhall be holpen in the ſame court, and by the 


common law. 


And thus it appeareth, that ſome- 
time a man may be excepted from the rigor of a 
maxim of the law by another maxim of the law; 


and ſometime from the rigor of a ſtatute by the law 


of reaſon, and ſometime by the intent of the makers 
But yet it is to be underſtood, that 
moſt commonly where any thing is excepted from 
the general cuſtoms or maxims of the laws of the 
realm by the law of reafon, the party muſt have 
his remedy by a writ that is called ſulpœna, if a 
ſubpæna lie in the caſe, But where a ſubpœna lieth, 
and where not, it is not our thtent to treat of at 
And in ſome caſes there is no remedy 
for ſuch an equity by way of compulſion, but all 


of the ſtat 


this time. 


remedy therein muſt be committe 


ute. 


ſcience of the party, 


Def. But in caſe where a ſubpœna lieth, to whom 
ſhall it be direded, whether to the judge or the 


party? 


d to the con- 


Stud. It ſhall never be directed to the judge, but 
to the party plaintiff, or to his attorney; and there- 


"SERIES "nn. 


upon an injunction commanding them by the ſame, 


i 


This doctrine is denied in the authorities men- 


on 


tioned in the preceding note, and it is there laid down, 
that the privilege of coverture ſhall not prevail in this 
aſe againſt the wrong and diſheriſon done to him that 
as. the inheritance, if the wife agrees to the eſtate, 


| after the death of her huſband, ſince ſhe has a remedy 


over, and this ſeems to be the better law. 


E 


under 


19 


Co. Litt. 53. . 


4 Bac. Abr. 
649. 
Noy's Max. 19. 


1 Harr. Chan, 
Prac. 5 


1 Harr. Chan. 
Prac, 212, 213. 


DpIALOOGUE 1 


under n certain pain therein to be contained, that 
he proceed no farther at the common law, till it be 
determined in the king's chancery, whether the 


plaintiff had title in conſcience to recover, or not: 


* - 


and when the plaintiff, by reaſon of ſuch an injunc- 
tion, ceaſeth to aſk any farther proceſs, the judges 


will in like wiſe ceaſe to make any farther proceſs 


2 New, Abr. 
649. 


in that behalf. 

Dea. Is there any mention made i in the law of 
England of any ſuch equities ? 

Stud. Of this term equity,” to the intent that is 
ſpoken of here, there is no mention made in the 
law of England: but of an equity derived upon cer- 
tain ſtatutes mention is made many times, and often 
in the law of England; but that equity is all of an- 
other effect than this. But of the effect of this e- 
quity that we now ſpeak ot, mention is made many 
times: for it is oft-times argued i in the law of Eng- 
land, where a ſubpœna lieth, and where not, and 
daily bills be made by men learned in the law of 
this realm to have ſubpœnas. And it is not prohi- 
bited by the law, but that they may well do it, ſo 
that they make themnot but in caſe where they ought 
to be made, and not for vexation of the party, but 
according to the truth of the matter. And the law 
will in many caſes, that there ſhall be ſuch remedy 
in the chancery upon divers things grounded upon 
ſuch equities, and then the lord chancellor muſt 
order his conſcience after the rules and grounds of 


the law of the realm; inſomuch that 1 it had not been 


inconvenient to have aſſigned ſuch remedy in the 
chancery upon ſuch equities for the ſeventh ground 
of the law of England. But foraſmuch as no record 


remaineth in the king's court of no ſuch bill, ne of 


the writ of ſubpena or injuncſ ion that is uſed there- 
upon ; therefore it is not ſet as for a ſpecial ground 
of the law, but as a thing that is ſuffered by the law. 
Do#. Then fith the parties ought of right in 
many caſes to be holpen in the chancery upon ſuch 
equities; it ſeemeth that if it were ordained by ſta- 
tute, that there ſhould be no remedy upon ſuch e · 
quities 
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CHAPTER XVIL 


quities in the chancery, nor in none other place, but 
that every matter ſhould be ordained only by the 
rules and grounds of the common law, that the 
ſtatute were againſt right and conſcience. : 
Stud. I think the ſame © but I ſuppole there is 
no ſuch ſtatute. | | | 
- Det. There is a ſtatute of that effect, as I have 
heard ſay, wherein I would gladly hear thy opinion. 
Stud. Shew me that ſtatute, and I ſhall wich 
good-will ſay as me thinketh therein, uh 


CHAP. XVI 


Whether the flatute hereafter rehearſed by the doctor 
| - be againſt conſcience, or not. | 


TAAHERE is a ſtatute made the fourth year of 
king Henry IV. cap. 22, whereby it is enact- 


eq, That judgment given by the king's courts ſhall 


not be examined in the chancery, parliament, nor 
elſewhere; by which ftatute it appeareth, that if 
any judgment be given in the king's courts againſt 
an equity, or againſt any matter of conſcience, that 
there can be had no remedy by that equity, for the 
judgment cannot be reformed without examination, 
and the examinatica is by the ſaid ſtatute prohibit- 
ed: wherefore it ſeemeth that the. ſaid ſtatute is a- 


| zainſt conſcience. What is thine opinion therein? 


Stud, If judgment given in the king's courts 
ſhould be examined in the chancery before the 
king's council, or any other place, the plaintiffs or 
demandants {ſhould ſeldom come to the effect of 
their ſuit, ne the law ſhould never have end. And 
therefore to eſchew that inconvenience that ſtatute 
was made. And though peradventure by reaſon . 
of that ſtatute ſome ſingular perſon may happen to 
have loſs; nevertheleſs the ſaid ſtatute is very ne- 
ceſſary, to eſchew many great vexations and un- 
juſt expences that would elſe come to many plain- 
tiffs that have right wiſely recovered in the king's 


courts. And it is much more provided ror in the 


E 2 law 
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Hetley 20. 


Hard. 23. 


DIALOGUE I. 


law of . that hurt nor damages ſhould not 


come to many, than only to one. And alſo the ſaid 
ſtatute doth not prohibit equity *, but it prohibiteth 
only the examination of the judgment, for the eſ- 


chewing of the inconvenience before rehearſed. 


And it ſeemeth that the ſaid ſtatute ſtandeth with 
good conſcience. And in many other caſes where 
a man doth wrong, yet he ſhall not be compelled 
by way of compulſion to reform it; for many 
times it muſt be left to the conſcience of the party, 
whether he ſhall redreſs it or not. And in ſuch 
caſe he is in conſcience as well bound to redreſs it, 
if he will fave his ſoul, as he were if he were com- 
pellable thereto by the- law; as it may appear in 
divers caſes, that may be put upoa the ſame 
ground, | 

Deez. I pray thee put ſome of theſe caſes for an 
example, 

Stud, If the defendant wage his lam in an nchion 
of debt brought upon a true debt, the plaintiff hath 
no means to come to his debt by way of compul- 
ſion, neither by ſubpœna, nor otherwiſe; and yet the 


diefendant is bound in conſcience to pay him. Alfo 


if the grand jury in attaint + athrm a falſe verdict 
given by the petty jury, there is no farther remedy 
but the conſcience of. the party. Alſo where there 
can be had no ſufficient proof, there can be no re- 
ue in the chancery, no more than there may be 


—— 


That is, it does nat extend to hinder the chancery 
from adminiſtering relief in caſes where judgments at 
common law are obtained through fraud and falſe ſug- 
geſtions. hat court, notwithſtanding the ſtatute, may 
prevent ſuch judgments being put into execution. 
3 P. Wms. 148. is a power which ſeems neceſſarihy 
inherent in the very conſtitution of a court of equity, 
and there fore one cannot help thinking Sir Edward 


Cee much to blame in the attempt he made in the time 


of Lord Eleſmere, to rob the chancery of this part of its 
juriſdiction. See Whitlock of Parl. 2 vol. 390. 1 Chan. 
Rep. Append. 11. 
+ For the nature of an attaint, and how far it is in 
aſe at this day. See 3 B. C. cap, n. 
in 


f 
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in the ſpiritual court. And becauſe thou haſt given 
an occaſion to ſpeak of conſcience, I would gladly 
hear thy opinion, where conſcience ſhall be ruled 
after the law, and where the law ſhall be ruled 
after conſcience. > | 0 
Doc. And of that matter I would likewiſe glad- 
ly hear thy opinion, ſpecially in caſes grounded 
upon the laws of England, for I have not heard but 
little thereof in time paſt : but before thou put any 
caſe thereof, I would that thou wouldeſt ſhew me 
how theſe two queſtions after thy opinion are to 
be underſtood. 


% 


?, XI. 


q Of what law this queſtion is to be anderfoad, that 
is to ſay where conſcience ſhail be ruled after the law. 


* 


— 


H E law whereof mention is made i n this que- 


4 ſtion, that is to ſay, where conſcience ſhall 
be ruled by the law, is not, as me ſeemeth, to be 
0 underſtood only of the law of reaſon, and of the law 
5 of God, but alſo of the law of man, that is not con- 
X trary to the law of reaſon, nor the law of God, but 
: it is ſuperadded unto them for the better ordering 
/ of the commonwealth : for ſuch a law of man is 
8 always to be ſet as a rule in conſcience, ſo that it is 
A not lawful for a man to frame it on the one fide, 
2 ne on the other: for ſuch a law of man hath not 
ry only the ſtrength of man's law, but alſo the law of 
at reaſon, or of the law of God, whereof it is derived. 
a. For laws made by men, which have received of God 
ay power to make laws, be made by God. And there- 
n. fore conſcience muſt be ordered by the law, as it 
iy muſt be upon the law of God, and upon the law of 
ty, reaſon. And furthermore, the law whereof men- 


tion 1s made in the latter end of the chapter next 
before, that is to ſay, in the queſtion wherein it is 
aſked where the law is to be left and forſaken for 
conſcience, is not to be underſtood of the law of 
reaſon, nor of the law of God; for thoſe two laws 
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DIALOGUE 1, 


may not be left, Noris it not to be indrefiwas of 
the law of man that is made in particular caſes, and 
that is conſonant to the law of reaſon, and to the law 


of God, that yet that law ſhould be left for conſci- 


ence : for of ſuch a law made by man, conſcience 
mult be ruled, as it is ſaid before. Nor it is not ta 
be underſtood of a law made by man command- 
ing or prohibiting any thing to be done that is a- 
gainſt the law of reaſon, or the law of God. For 
if any law made by him, bind any perſon to any 


thing that is againſt the ſaid laws, it is no law, but 


a corruption, and manifeſt errgr. Therefore, after 
them that be learned in the laws of E ngland, the ſaid 
queſtion, that is to ſay, where the law is to be left 
for conſcience, and where not, is to be underſtood 
in divers manners, and after divers rules, as here- 
after ſhall ſomewhat be touched. 

Firſt, Many unlezrned perſons believe that it is 
Jawful for them to do with good conſcience all 
things, which if they do them, they ſhall not be pu- 
niſhed therefore by the law, though the law doth 
not warrant them to do that they do, but only, 
when it is done, doth not for ſome reaſonable con- 
ſideration puniſh them that do it, but leaveth it 


only to his conſcience, And therefore many per- 


ſons do oft-times that they ſhould not, and keep as 
their own that that in conſcience they ought to re- 
ſtore. Wherefore there is the law of England in 
this caſe. 

If two men have a wood jointly, and the one of 
them ſelleth the wood, and keepeth all the money 
wholly to himſelf; in this caſe his fellow ſhall have 
no remedy againſt him by law * ; for as they, when 
they cans the wood jointly, put each other in truſt, 


* 'Chis is now | altered by fat 4 and 5 Ann. c. 16. by 
which it is provided, that joint tenants, and tenants i 
common, and their executors and adminiſtrators, ſhal 
have an account againit the others, as bailiffs for receiv- 


ing more than their proportion, and Againft ther eXxe- 
cutors and adminiſtrators, | 


4 . 
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and were content to occupy together; ſo the law 
ſuffereth them to order the profits thereof according; 
to the truſt that each of them put the other in. 
And yet if one took all the profits, he is bound in 
conſcience to reſtore the half to his fellow: for, as 
the law giveth him right only to half the land, fo it 
giveth him right only in conſcience to half the pro- 
fits. And yet nevertheleſs it cannot be ſaid in that 
caſe, that the law is againſt conſcience, for the law 
never willeth, ne commandeth that one fthould take 
all the profits, but leaveth it to their conſcience ; 
ſo that no default can be found in the law, but in 
him that taketh all the profits to himſelf may be 
aſſigned default, who is bound in conſcience to re- 
form it, if he will ſave his ſoul, though he cannot 
be compelled thereto by the law. And therefore 
in this caſe, and other like, that opinion which 
ſome have, that they may do with conſcience all that 
they ſhall not be puniſhed for by the law if they do 
it, it is to be left for conſcience; but the law is 
not to be left for conſcience. | 

Alſo many men think, that if a man have Jand 
that another hath title to, if he that hath the right 
ſhall not, by the action that is given him by the law 
to recover his right by, recover damages, that then 
he that hath the land is alſo diſcharged of damages 
in conſcience ; and that is a great error in conſci- 
ence; for though he cannot be compelled to yield 
= the damages by no man's law, yet he is compelled - 
f thereto by the law of reaſon, and by the law of 
God, whereby we be bound to dg as we would be 
done to, and that we ſhould nat covet our neighbour's 
Foods. And therefore if tenant in tail be diſſeiſed, 
1 and the diſſeiſor dieth ſeiſed, and then the heir in 
the tail bringeth a formedon *, and recovereth the 55 
land, and no damages, for the law giveth him no 2 Danv. Abr. 


ü „ 


* damage in that caſe; yet the tenant by conſcience 455» 486. 

1 | 5 | Wo 
al n For T CN RT OM 

v * The writ of formedon is now ſeldom brought, it 

e- leing a1 eaſier method to try titles by gectione firme. 


a(l- DIALOGUE I. 


| is bound to yield damages to the heir in tail from 
the death of his anceſtor. Allo it is taken by ſome 
men, that the law muſt be left for conſcience, 
| where the law doth not ſuffer a man to deny that 
oe | he hath before affirmed in court of record, or for 
that he hath wilfully excluded himſelf thereof for 
ſome other cauſe : as if the daughter that is only 
heir to her father will ſue livery with her ſiſter that 
is a baſtard, in that caſe he ſhall not be received to 
Co. Litt. 250. ſay that her ſiſter is a baſtard ; inſomuch that if her 
Ec ſiſter take half the land with her, there is no remedy 
againſt her by the law *. And no more there is of 
diverſity in other eſtopples, which were too long to 
rehearſe now. And yet the party that may take 
advantage by ſuch an eſtopple, by the law, is 
bound in conſcience to forſake that advantage, 
eſpecially if he were ſo eſtopped by ignorance, and 
not by his own knowledge and aſſent. For though 
the law in ſuch caſes giveth no remedy to him that 
is eſtopped, yet the law judgeth not that the other 
hath right unto the thing that is in variance be- 
twixt them. | [7 
And it is to be underſtood, that the law is to be 
left for conſcience, where a thing is tried and found 
by verdict againſt the truth; for in the common 
law the judgment muſt be given according as it is 
pleaded and tried, like as it is in other laws, that 
the judgment mult he given according to that 
that is pleaded and proved. And it is to be un- 
derſtood, that the law is to be left for conſcience, 
where the cauſc of the law doth ceaſe : for when 
the cauſe of the law doth ceaſe, the law alſo doth 
ceaſe in conſcience, as appeareth by this caſe here- 
after following. | | | 
A man maketh a leaſe for term of life, and after 
a ſtranger doth waſte ; wherefore the leſſee bringeth 
an action of treſpaſs, and hath judgment to recover 
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he ſhall yield to him in the reverſion : and after he 
in the reverſion, before action of waſte ſued, dieth, 


ſo that the action of waſte is thereby extincted: then 


the tenant for term of life, though he may ſue exe- 


cution of the ſaid judgment by the law, yet he may 
do it by conſcience; for in conſcience he may take 


no more than he is hurted by the ſaid treſpaſs, be- 
cauſe he is not charged over with treble damages to 
his leſſor. Alſo it is to be underſtood, where a law 
is grounded upon a preſumption, if the preſumption 
be untrue, then the law 1s not to be holden in con- 
ſcience, And now I have ſhewed thee ſomewhat 


of the queſtion, that is to ſay, where the law ſhall be 


ruled after conſcience, I pray thee ſhew me whether 
there be not like diverſities in other laws, betwixt 
law and conſcience. Pe ng 


57 
damagesy having regard to the treble damages that 


Doi. Ves, verily, very many, whereof thou haſt 


recited one before, where a thing that is untrue is 
pleaded and proved; in which caſe judgment muſt 


be piven according, as well in the law civil as in the 


law cannon. And another caſe is, that if the heir 
make not his inventory, he ſhall be bound after the 


Jaw civil to all the debts, though the goods amount 


not to ſo much: and the law cannon is not a- 


gainſt that law, and yet in conſcience, the heir, 
which in the laws of England is called an executor, 
is not in that caſe charged with the debts, but ac- 
cording to the value of the goods. And now I 


pray thee ſhew me ſome caſes where conſcience 
{hall be ruled after law. 


Stud. I will with good-will ſhew thee ſomewhat 


as methinketh therein. 


CHA xx. 


Here follow divers caſes where conſcience is to be 


ordered after the law. 


ITE eldeſt ſon ſhall have and enjoy his father's 
lands at the common law in conſcience, as 

he ſhall in the law. And in Burgh-engliſh the 
| younger 


2 B. C. 214. 
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1 Co. 18. 


ing to the manor; but he hath neither right to the 


tutes for diſgavelling particular lands in Kent, though 


DIALOGUE I. 


younger ſon ſhall enjoy the inheritance, and that 
in conſcience. And in Gavellind all the ſons ſhall 
inherit the land together, as daughters, at the 
common law *; and that in conſcience. And 
there can be no other cauſe aſſigned why conſcience 
in the firſt caſe is with the eldeſt brother, and in 
the ſecond with the younger brother, and in the 
third caſe with all the brethren ; but becauſe the 
law of England, by reaſon of divers cuſtoms, doth | 
ſometime give the land wholly to the eldeſt fon, 
ſometime to the youngeſt, and ſometime to all. 
Alſo if a man of his meer motion make a feoftment 
of two acres of land lying in two ſeveral ſhires, 
and maketh livery of ſeiſin in the one acre in the 
name of both; in this cafe the feoffee hath right 
but only in the acre whereof livery of ſeiſin was 
made, becauſe he hath no title by the law : but if 
both acres had been in one ſhire, he had had good 
right to both +, And in theſe caſes, the diverſity 
of the law maketh the diverſity of conſcience. 
Alſo, if a man of his meer motion make a feoff- 
ment of a manor, and faith not, to have and to hold, 
&c. with the appurtenances; in that caſe the feoffee 
hath right to the demeſne lands, and to the rents, if 
there be atturnments, and to the common pertain- 


ad 


* See ſtatute 31 H, 8. c. 3. whereby divers lands in 
the county of Kent are diſgavelled and directed to de- 
ſcend in future like other lands; and Mr. Rebinſon, in 
his book on Gavelkind, p. 79. mentions fix other ſta- 
the ſtatute 31 H. 8. is the only one in print. : 

+ And yet if the ſcite of the manor of Dale is in 
the county of E/zx, and parcel of the ſame manor ex- 
tends into the county of Midaleſex, and a feoffment is 
made of the manor of Dale, and livery of ſeiſin is made 
of the ſcite of the manor which lies in the county of 
Er by this livery of ſeiſin, the parcel of the manor 
which lies in Middle/ex ſhall paſs, becauſe, ſays Perkins, 
it is parcel of the thing, vis. the manor of which the 
feoffment was made. Perk, ſect. 227. | 


ad- 
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advowſons, appendant, if any be, nor to the villeins 
regardant *. But if this term, with the appur- 
tenances, had been in the deed, the feoffee had 
right in conſcience, as. well to the advowſons and 
villeins, as to the reſidue of the manor. But if 
the king, of his mere motion, give a manor with | 
the appurtenances, yet the donee hath neither right Waood's In, 
in law nor conſcience to the advowſons nor villeins. 153. 

And the diverſity of the law, in theſe caſes makes 
the diverſi:y of conſcience. | 

Alſo, if a man make a leaſe for term of years, Shep. Touch. 
yielding to him and to his heirs a certain rent, upon 147- 

condition that if the rent be behind by forty days, 

Sc. that then it ſhall be lawful to the leſſor and his 

beirs to re-enter ; and after the rent is behind, the 
leſſor aſketh the rent according to the law, and it is 

not payed, the leſſor dieth, his heir entereth; in this 
caſe his entry is lawful both in law and conſcience. 

But if the leflor had died before he had demand- 

ed the rent, and his heir demand the rent, and be- 

cauſe it is not payed, he re-entereth ; in that caſe his 

re- entry is not lawful neither in law nor conſcience. 

Alſo, if the tenant in dower ſow her land, and 2 Inſt. 30, 82. 
die before the corn is ripe ; the corn in conſcience 5 
belongeth to her executors, and not to him in re- | 
verſion : but otherwiſe it is in conſcience of graſs 
and fruits. And the diverſity of the law maketh 
there alſo the diverſity in conſcience. Fo 

Alſo, if a man ſeiſed of lands in his demeſne as Ante, p. 23. 
of fee bequeath the ſame by his laſt will to another, 
and to his heirs, and dieth; in this caſe the heir, 
notwithſtanding the will hath right to the land in 
conſcience. And the reaſon is, becauſe the law 
judgeth that will to be void + ; and as it is void in 
the law, ſo it is void in conſcience. Fe 


Alſo, 


* But by the better opinion it ſeems they paſs as in- 
cidents without the words with the appurtenances. Co. 
Litt, 121. 2 B. C. 22, 23. Shep. Touch. 186. 
Before the conqueſt, it is generally thought lands 
and tenements were deviſable ; but at that period, or 
ſoon % 


WI: DIALOGUE I. 


Alſo, if a man grant a rent for term of life, and 

make a leaſe of land to the ſame grantee for term 

of life, and the tenant alieneth both in fee; in this 

caſe he in the reverſion hath good title to the land 

both in law and conſcience, and not to the rent. 

Wood's Con. And the reaſon is, becauſe the land by the alienation 

84+ . is forfeited by the law to him in the reverſion, and 
Roll. Abr. 54. not the rent. ef | TR 


ſoon after, probably in the reign ef H. 2. the power of 
diſpoſition ceaſed by conſequence of the feudal tenure, 
except of ſocage lands, which in ſome cities and bo- 
roughs remained deviſeable, it being of very ſmall con- 
ſequence into whoſe power ſuch tenures fell. But 
though the general rule of law was, that a man could 
not make a will of his lands, yet he might diſpoſe of the 
uſe and profits to whom he pleaſed, for there was a clear 
diſtinction between the one and the other. Wright's 
Tenures, 172. A man might have made a feoffment of 
his property to another perſon, properly called the feof- 
fee, to the uſe of the feoffor and his heirs: By this 
conveyance the whole legal eſtate was veſted in the feof- 
fee, and the feoffar had nothing, and could diſpoſe of 
nothing but the mere ſimple uſufructuary intereſt ariſing 
from the confidence and truſt repoſed in the feoffee, 
4 Burn's Ecc. Law, 57, Ante, p. 24. of 
Thus the land and the uſe were diſtin, and the feof- 
for being, as we have ſeen, hindered from deviſing the - 
one, he continued to diſpoſe of the other till the twenty- 
ſeventh year of the reign of H. 8. when a ſtatute was 
made, commonly called the ſtatute of uſes, which put a 
ſtop to the practice of deviſing uſes by joining the poi- 
ſeſſion and the uſe together in the feoffor. | 
Another ſtatute was likewiſe made in the 34th and 
35th year of the ſame king's reign, which gave a teſta- 
mentary power over lands ſubject only to certain condi- 
tions and reſtrictions with regard to the deviſing cf 
lands holden by knight's ſervice. : 
T heſe reſtrictions were afterwards taken away by ſta- 
tute 12 C. 2. c. 25. which aboliſhed all tenures by 
_ Knight's fervice; and now a man may diſpoſe of his 
freehold lands at his free- will and Pleaſure, See ſtat. 
29 Car. 2. c. 3. | 


Alſo, 
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c HAPTER XX. 


Alſo, if lands be given to two men, and to a wo- 


6 


man in fee, and after one of the men enter-marrieth 


with the woman, and alieneth the land, and dieth ; 
in this caſe the woman hath right but only to the 
third part: but if the man and the woman had been 
married together before the firſt feoffment, then the 
woman, notwithſtanding the alienation of her huſ- 
band, ſhould have had right in law and conſcience 
to the one half of the land. And ſo in theſe two 
caſes conſcience doth follow the law of the realm, 
Alſo, if a man have two ſons, one before eſpouſals, 
and another after eſpouſals, and after the father dieth 
ſeiſed of certain lands; in this caſe the younger ſon 
ſhall enjoy the lands in this realm, as heir to his fa- 
ther both in law and conſcience. And the cauſe is, 


becauſe that ſon born after eſpouſals is by the law 


of this realm the very heir, and the elder ſon is a 
baſtard. And of theſe caſes, and many other like 
in the laws of England, may be formed the /yllogi/m 
of conſcience, or the true judgment of conſcience, 
in this manner. Sindere/is miniſtreth the major thus, 
Right wiſeneſs is to be done to every man: upon 
which major the law of England miniſtreth the mi- 
nor thus, Ihe inheritance belongeth to the ſon born 
after eſpouſals, and not to the fon born before eſpou- 
ſals: then conſcience maketh the concluſion, and 
ſaith, Therefore the inheritance is in conſcience to 
be given to the ſon born after eſpouſals. And fo 
in other caſes inf 1ite may be formed by the law, the 
ſyllogiſm or the right judgment of conſcience, 
wherefore they that be learned in the law of the 
realm ſay, that in every Caſe where any law is or- 


Litt. ſect. 291. 


2 Inſt. 96, 97. 
2 B. (. 27 


dained for the diſpoſition of lands and goods, which 


is not againſt the law of God, nor yet againſt the 
law of reaſon, that the law bindeth all chem that be 
under the law in the court of conſcience, that is to 


ſay, inwardly in his ſoul. And therefore it is ſome- 


What to raarvel, that ſpiritual men have not endea- 


voured themſelves i in time paſt to have more know- 
ledge of the king's laws than they have done, or 
thaa they yet do: for by the ignorance thereof they 
| be 


3 New. Abr. 


as. 


F 


Litt. ſect. 259. 
2 Roll. Abr. 2. 


DIALOGUE 1 


be oft · times ignorant of that that ſhould bites them 


according to right and juſtice, as well concerning 
themſelves, as other that come to them for counſel: 

And now, foraſmuch as I have anſwered to thy que- 
ftions as well as I can; I pray thee that thou wilt 
ſhew me thy opinion in divers caſes formed upon 


the law of England, whereinT am in doubt what is 


to be holden therein in conſcience. 


Dag. Shew me thy queſtions, and I will * as 
me thinketh therein. 


C HAT. . 
q The firſt queſtion of the ſtudent. 
Stud. F any infant that is of the age of twenty 
years, and hath reaſon and wiſdom to go- 
vern himſelf, ſelleth his land, and with the money 


thereof buyeth other land af, greater value than the 
firſt was, and taketh the profits thereof ; whether 


may the infant aſk his firſt land again in conſci- 


ence, as he may by the law? 
Do. What thinkeſt thou in that queſtion . 
Stud. Me ſeemeth that, foraſmuch as the law of 
England in this article is grounded upon a preſump- 
tion, that is to ſay, that infants commonly afore 


they be of the age of twenty- one years be not able 


to govern themſelves, that yet, foraſmuch as that 
preſumption faileth in this infant, that he may not 
in this caſe with conſcience aſk the land again that 
he hath ſold to his great advantage, as before * 
peareth. 

Docs. Is not this ſale of the infant, and the feoff. 


ment made thereupon, if any where, voidable in the 


law! 
Stud. Ves, verily. 


Doe. And if the feoffee have no n by the 


bargain, nor by the feoffment made thereupon, 


whereby ſhould he then have right thereto, as thou 


Stud. 


thinkeſt ? 


CHAPTER . 


Stud. By conſcience, as me thinketh, for the rea- 
ſon that I have made before. E 

Do. And upon what law ſhould that conſcience 
be grounded that thou ſpeakeſt of? for it cannot be 
grounded by the law of the realm, as thou haſt ſaid 
_ thyſelf. And methinketh that it cannot be ground- 
ed upon the law of God, nor upon the law of rea- 
ſon: for feoffments nor contracts be not grounded 
upon neither of thoſe laws, but upon the law of 
man. | ; : 

Stud. After the law of property was ordained, 
the people might not conveniently live together 
without contracts; and therefore it ſeemeth that 


contracts be grounded upon the law of reaſon, or 


at leaſt upon the law that is called Jus gentium. 
Doct. Though contracts be grounded upon the 
law that is called Jus pentium, becauſe they be fo 
neceſſary, and ſo general among all people; yet that 
proveth not that contracts be grounded upon the 


law of reaſon: for. though the law called Jus gen- 
tium be much neceſſary for the people, yet it may 


be changed. And thereſore if it were ordained by 


ſtatute, that there ſhould be no ſale of land, ne no 


contract of goods, and if there were, that it ſhould 
be void, ſo that every man ſhould continue ſtill ſeiſed 


of his lands, and poſſeſſed of his goods; the ſtatute 


were good. And then if a man againſt that ſtatute 
ſold his land for a ſum of money, yet the ſeller 
might lawfully retain his land according to the fta- 
tute: and then he were bound to no more but to 
repay the money that he received, with reaſonable 
expences in that behalf. And ſo in like wiſe me 
thinketh that in this caſe the infant may with good 
conſcience re- enter into his firſt land; becauſe the 
contract after the maxims of the law of the realm is 
void; for, as | have heard, the maxims of the law 
be of as great ſtrength in the law as ſtatutes. And 
ſome think that in this caſe the infant is bound to no 


more, but o to repay the money to him that he 


ſold his land unto, with ſuch reaſonable coſt and 
charges as he hath ſuſtained by reaſon of the ſame. 


But 


Poſt, 1-6, 


r 


— 
"II = OV 


r 
2 — 
x 


64 5 DIALOGUE I. 


But if a man ſell his land by a ſufficient and lawful 
contract, though there lack livery of ſeiſin or ſuch 
other ſolemnities of the law, yet the ſeller is bound 
in conſcience to perform the contract *. But in this 
caſe the contract is ſufficient, and ſo me chinketh 
great diverſity betwixt the caſes. 

Stud, For this time I hold me contented with thy 
opinion, | 
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panelled upon an inqueſt, and thereupon leeſeth 
iſſues and dieth; whether may thoſe iſſues be levied 
upon him in the reverſion in conſcience, as s they 
may be by the law? 

Doct. If they may be levied by the law, Ig is 
the cauſe why thou doſt doubt whether they may 

be levied by conſcience, _ 

Ante p. 322 Stud. For there is a maxim in the laws of Eng- 

Noy's Max. 15. land, that where two titles run together, the eldeſt 
title ſhall be preferred. And in this caſe the title of 
him in the reverſion is before the title of the for- 
feiture of the iflues. And therefore I doubt ſome- 
what whether they may be lawfully levied. 

Do#. By that reaſon it ſeemeth thou art in 1 doubt 
what the law is in this caſe ; but that muſt neceſſa- 
rily be known, for elſe it were in vain to argue what 

_ conſcience will therein. 
Stud. It is certain that the law is ſuch ; and ſo it 
Noy's Max. 30. is likewiſe if the huſband forfeit idues, and die, 
thoſe iſſues ſhall be levied on the lands of the wife. 

Def, And if the law be ſuch, it ſeemeth that 
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that for execution of juſtice every man ſhall be im- 


| 3 


— —ͤ—ä— — 


See where, and in what caſes, a court of equity 
will ſupply the want of livery and ſeiſin in Vin. Abr. 
Title Feoffment, p. 205. | 

„ panelled 


Noz's Max. 30. J F a man that hath lands 7 term of life be im- 


* 
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conſcience is fo in like wiſe: for ſith it is the law, 
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CHAPTER XXIII. 


panelled when need requireth; it ſeemeth reaſon- 
able, that if he will not appear, that he ſhould have 
ſome puniſhment for his not appearance, for elſe 
the law ſhould be clearly fruſtrate in that point. 
And the pain, as I have heard, is, that he ſhall loſe 
iſſues to the king for his not appearance. Where- 
fore it ſeemeth not inconvenient, nor againft conſci- 
ence, though the law be, that thoſe iſſues ſhall be 
levied of him in the reverſion, for that the condition 
was ſecretly underſtood in the law to paſs with the 
leaſe, when the leaſe was made. And therefore it is 

for the leſſor to beware, and to prevent the danger 
at the making of the leaſe, or elſe it ſhall be adjudg- 
ed his own default, And then this particular maxim, 
whereby ſuch iſſues ſhall be levied upon him in the 
reverſion, is a particular exception in the law of 
England from the general maxim that thou haſt re- 
membered before, that is to ſay, that where two 
titles run together, that the eldeſt title ſhall be pre- Ante 33. 
ferred; and ſo in this caſe the general maxim in 

. the-point ſhall hold no place, neither in law nor 
in conſcience, for by this particular maxim the 
ſtrength of the general maxim is reſtrained to every 
intent, that is to ſay, as well in law as in con 
ſcience. 5 ; 


CHAP. XXIII. 
q The third queſtion of the fludent. 


Stud. J F a tenant for term of life, or for term of 
years, do waſte, whereby they be bound 2 Inſt. 46. 
by the laws to yield to him in the reverſion treble 
damages, and ſo ſhall forfeit the place waſted; whe- 
ther he is alſo bound in conſcience to pay thoſe da- 
mages, and to reſtore that place waſted immediately 
after the waſte done, as he is in the ſingle damages, 
or that he is not bound thereto till the treble da- 
mages and place waſted be recovered in the king's 


court, wy | 


Shep. Touch. 
126. 

Poſt. $7. 

2 B. E. 4 57 


given, he is bound in conſcience to yield the treble 


Poſt. P · 73. 


penalty, but only ſingle damages? 


| leſs he have a true dilatory matter to plead, 


DIALOGUE I. 


| Do8.' Before judgment given in the treble da. 
mages, and of the place waſted, he is not bound in 
conſcience to pay them, for it is uncertain what he 
ſhould: pay: but it ſufficeth that he be ready till 
judgment be given to yield damages according to 
the value of the waſte; but after the judgment 


damages, and alſo the place waſted. And the ſame 
law is in all ſtatutes penal, that is to ſay, that no 
man is bound in conſcience to pay the penalty til! 
it be recovered by the law. 

Stud. Whether may he that hath offended againſt 
ſuch a ſtatute penal, defend the action, and hinder 
the judgment, to the intent he would not pay the 


De#, If the action be taken right wiſely ac- 
cording to the ſtatute, and upon a juſt cauſe, the 
defendant may in no wiſe defend the action, un- 


which ſhould be hurtful to him if he pleadeth not, 
though he be not bound to pay the penalty till it 
be recovered. 


C H AP. XXIV. 
q The fourth queſtion of the Adu. 


Stud. F a man enfeoff other in certain land upon 
condition, that if he enfeoff any other, 
that it may be lawful for the feoffor and his heirs 
to re-enter, Ic. whether is this condition good in 
conſcience, though it be void in the law? 

Def. What is the cauſe why this condition is 
void in law ? 

Stud. The cauſe is this, by the law it is inci- 
dent to every ſtate of fee-ſimple, that he that hath 
the eſtate may lawfully by the law, and by the gift 
of the feoffor, make a feoffment thereof: and then 
when the feoffor reſtraineth him after that he ſhall 
| make no feoffment to no man againſt his own for- 

| | mer 
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mer grant, and alſo againſt the purity of the ſtate of Vin. Abr. Title 
a fee-ſimple, the law judgeth the condition to be 
void: x but if the condition had been, that he ſhould 
not have infeoffed fuch a man or ſuch a man, that 
condition had been good, for yet he might infeoff 
other, | 1 7 BEL 
Do#. Though the ſaid condition be againſt the 
effect of the ſtate of a fee - ſimple, and alſo againſt the 
law; nevertheleſs it is not againſt the intent that 
the parties agreed upon, and that at the time of the 
livery. And foraſmuch as the intent of the parties 
was, that if the feoffee infeoffed any man of the 
land, that the feoffor ſnould enter, and to that in- 
tent the feoffee took the ſtate, and after brake the 
intent; it ſeemeth that the land in conſcience 
ſhould return to the feoffor. \ 1 
Stud. The intent of the parties in the laws of 
England is void in many caſes : that is to ſay, if he 2 vez. 248. 
be not ordered according to the law. And if a man 7 
of his meer motion, without any recompence, in- 
tending to give lands to another and to his heirs, 
make a deed unto him, whereby he giveth him thoſe 
lands, to have and to hold to him for ever, intend- 
ing that by the words for ever the feoffee ſhould 1; fed. 1. 
have the land to him and to his heirs ; in this caſe 
his intent is void, and the other ſhall have the land 
only for term of life. Alſo, if a man give lands to Godolph. 120. 
another, and to his heirs for term of twenty years, Of. of Exor. 
intending that if the leſſee die within the term, that 735 dey 
then his heirs ſhould enjoy the land during the . 
term ; inthis caſe his intent is void, for by the law 
of the realm all chattels real and perſonal ſhall go 
to the executors, and not to the heir. Alſo, if a man 
give lands to a man and to his wife,and:to a third 
perſon, intending that every of them ſhould: take 
the third part of the land as three common perſons 
ſhould, his intent is void; for the huſband and the - 
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2 3 The law is the ſame in a deviſe in fee, upon con- 
dition that the deviſee ſhall not alien. Co. Litt. 223. 


1 wife, 
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4 68 DIALOG E I. 
. | wife, as one perſon in the law, ſhall take only the 
\ one half, and the third perſon the other half. But 


theſe eaſes be always to be underſtood where the faid 
eſtates be made without any recompence. And 
foraſmuch as in this principal caſe the intent of the 
feoffor is grounded againſt the law, and that there 
is no recompence appointed for the feoffment, me- 
thinketh that the feoffor hath neither right to the 
land by law nor conſcience : for if he ſhould have 
it by conſcience, that conſcience ſhould be grounded 
upon the law of reaſon ; and that it cannot, for 
conditions be not grounded upon the law of reaſon, 
but upon the maxims and cuſtoms of the realm ; 
and therefore it might be ordained by ſtatute, that 
all conditions made upon land ſhould. be void, | 
And when a condition is void by the maxims of 
the law, it is as fully void to every intent, as if it 
were made void by ſtatute : and ſo methinketh that 
in this caſe the feoffor hath no 511 to the land in 
law nor in conſcience. 
Dee. I am content thy opinion ſtand, till we 
ſhall have hereafter a' better leiſure to ſpeak farther 
in this matter, | 


CH AP, XXV. 
q The fifth queſtion of the Audent. 


wan F a fine with proclamation be levied ac- 
Poſt, 111. 144 cording to the ſtatute, * and no claim made 
Bic. El. 51. within five years, &c.-whether is the right of a 


1 * That is the ſtatute 4 H. 7. c. 24. by which the 
® common law which gave only a year and a day to 
ſtrangers, to make their claim is altered. See like 
_ wiſe the ſtatute 32 H. 8. c. 36. and 4 Ann. c. 16. ſ. 16. 
By the laſt mentioned act no claim or entry to avoid a 
fine with prolamations, ſhall be ſufficient, unleſs an 
action is commenced within one year after ſuch entry 
or claim, and proſecuted with effect; and this entry 
muſt, it ſeems, be an actual entry. 3 Burr. 1897. 
Doug, Rep. 408. | 
2 | ſtranger 


4 —.— = rg” 2 
FF 
— 22 2 35 
2 ä — — hi 
"25.0 * . Pan * 
6 


1 


— —— ; 
ES. 3 EY Wo 4 
_ 4 * 2 


CHAPTER XXV. 


ſtranger * extincted thereby in conſcience, as it is 
in the law? | $3 ri 
Doct. Upon what conſideration was that ſtatute 
Stud, That the right of lands and tenements 
might be the more ceftainly known, and not to be 
ſo uncertain as they were before that ſtatute. | 
Dea. And when any law of man is made for a 
commonwealth, or for the good peace and quiet- 
neſs of the people, or for any inconvenience or hurt 
to be ſaved from them, that law is good; though 
percaſe it extin& the right of a ſtranger, and muſt 
be kept in the court of conſcience : for, as it is ſaid Ante p. 10. 
before in chap. 4. by laws right wiſely made by 
man, it appeareth who hath right to the lands and 
goods; for whatſoever a man hath by ſuch a law, 
he hath it right wiſely ; and whatſoever he holdeth 
againſt ſuch a law, he holdeth unrightwiſely. And 
furthermore it is ſaid there, all the laws made by 
man, which be not contrary to the law of God, 
muſt be obſerved and kept, and that in conſcience, 
and he that deſpiſeth them deſpiſeth God, and he 
that reſiſteth them reſiſteth God. Alſo it is to be 
underſtood, that poſſeſſions and the right thereof are 
ſabject to the laws, ſo that they therefore with a 
cauſe reaſonable may be tranſlated and altered from 
one man to another by act of the law. And of this 
conſideration that law is grounded, that by a con- 
tract made in fairs and markets the property is al- 
tered, except the property be to the king, ſo that 
the buyer pay toll, or do ſuch other things as is 
accuſtomed there to be done upon ſuch contradis, 
and that the buyer knoweth not the former property +. 
| | And 
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* For the meaning and extent of the word, ſtranger 
in this place, I mutt refer the reader to Shepherd's 
Touchſtone of Afﬀfurances, p. 10 & 11. in which the 
different acceptations of the word as applied to fines 
are ſet down in regular order. ; 

+ But there are many other exceptions to which the 
rule is liable; and as they are rather too numerous to 

3 fall 
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Wood's Civil 
Law. p. 167. 
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And in the law civil there is a like law, that if a 
man have another man's goods with a title three 


years, thinking that he hath right to it, he hath the 


very right unto the thing ; and that was made for 
a law, to the intent that the property and right of 
things ſhould not be uncertain, and that variance 
and ſtrife ſhould not be among the people. And. 


foraſmuch as the ſaid ſtatute was ordained to give a 


certainty of title in the lands and tenements com- 


priſed in the fine, it ſeemeth that that fine extinct- 
eth the title of all other, as well in conſcience, as 
it doth in the law. And ſith I have anſwered to 
thy queſtion, I pray thee let me know thy mind in 


one queſtion concerning tailed lands, and then I will 


trouble thee no farther at this time. 


CHAP. XXVI. 


A queſtion made by the doctor, how certain re- 
coveries that be uſed in the king's courts to defeat 
tailed laud, may ſtand with conſcience, 


Have heard ſay, That when a man that is ſeiſed 
I of lands in the tail ſelleth the land, that it is com- 
monly uſed, that he that buyeth the land, ſhall, for 
his ſurety, and for the avoiding of the tail in that 


behalf, cauſe ſome of his friends to recover the ſaid 


lands againſt the ſaid tenant in tail: which reco- 


very, as I have been credibly informed, ſhall be had 


Wood's Inſt. 
250. 
f 2 B. g. 358. 


Cruiſe on Rec. 
Il, I2. 


in this manner. The demandants ſhall ſuppoſe in 
their writ and declaration, that the tenant hath no 
entry but by ſuch a ſtranger as the buyer ſhall liſt 
to name and appoint, where indeed the demandants 
never had poſſeſſion thereof, nor yet the ſaid ſtran- 
ger. And thereupon the ſaid tenant in tail ſhall 


fall conveniently within the compaſs of a note, I will 
direct the ſtudent to thoſe authorities where he will find 


them enlargod npon. He may turn to Black, Comm, 
J. 450. and 2 Init. p. 713. | 
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appear in the court, and by aflent of the parties 

ſhall vouch to warrant one that he knoweth well 

hath nothing to yield in value. And the vouchee 

ſhall appear, and the demandants ſhall declare a- 

gainſt him; and thereupon he ſhall take a day to 

imparl at the ſame term, and at that day by aſſent 

and covin of the parties he ſhall make default; 

upon which default, becauſe it is a default in deſpite 

of the court, the demandants ſhall have judgment to 

recover againſt the tenant in tail, and he over in va- | 
lue againſt the vouchee, and this judgment and re- Piggot on'Rec. 
covery in value is taken for a bar of the tail for 12. 

ever. How may it therefore be taken, that the 
law ſtandeth with conſcience, that as it ſeemeth, 

alloweth and favoureth ſuch feigned recoveries ? 

Stud. If the tenant in tail ſell the land for a cer- 
tain ſuin of money, as is agreed. betwixt them, at 
ſuch a price as is commonly uſed of other lands, 
and for the ſurety of the ſale ſuffereth ſuch a reco- 
very as is aforeſaid ; what is the cauſe that moveth 
thee to doubt whether the ſaid contract, or the re- 
covery made thereupon, for the ſurety of the buyer 
that hath truly payed his money for the fame, Wood's Iaſt. 
ſhould ſtand with conſcience ? | 250. | 

DoF. Two things cauſe me to doubt therein. 
One is, for that after our Lord had given the land 
of beheſt to Abraham and to his ſeed, that is to ſay, 
to his children, in poſſeſſion alway to continue, he 
ſaid to Moſes, as it appeareth Levit. 25. The Land 
ſhall not be fold for ever, for it is mine: and then 
our Lord aſſigned a certain manner how the land 
might be redeemed in the year of Jubilee, if it were 
{old before. And foraſmuch as our Lord would 
that the land ſo given to Abraham, and his children, 
ſhould not be ſold for ever, it ſeemeth that he doth 
againſt the enſample of God that alieneth or ſelleth 
the land that is given to him and to his children, as 
lands entailed be given. Another cauſe is this * It 
appeareth by the commandment of God, that Thou 
halt nat covet the houſe of thy neighbour. &. And if 
that concupiſcence be prohibited, more ſtronger 

4 | than 


72 1.4 . a i: 


than the unlawful taking and with- holding thereof 

is prohibited: and foraſmuch as tailed land, when 
the anceſtor is dead, is a thing that of right i is be- 
longing to his heir, for that he is heir according to 
the gift, how may the land with right or conſcience 
be holden from him ? 

Stud. Notwithſtandivg the prohibition of Al- 
mighty God, whereby the land that was given to 
Abraham, and to his ſeed, might not be aliened for 
ever, yet land within walled towns might lawfully be 
aliened for ever, except the lands of the Levites, as 

| appeareth i in the ſaid 25th chapter of Leviticus. And 
ſo it appeareth, that the ſaid prohibition was not ge- 
neral for every place, and that among the ers. And 
it appeareth alſo, that it was given only to Abraham 
and his children, and fo it was not generally to all 
people. And it appeareth alſo, that it extended 
not but only to the land of promiſſion, as it appear- 
eth by the words of the ſaid chapter, where it is ſaid 
thus, All the region of our poſſeſſion ſhall be fold under 
the condition of redeeming ; whereby appeareth that 
lands in other countries be not bound to that con- 
dition; and as they be not bound to that condition, 
by the ſame reaſon it followeth that they be not 
bound to the fame ſucceſſion, Therefore that ſaid 
law, that wills that the land given to Abraham, and 
to his ſeed, ſhall not be ſold for ever, bindeth no 
land out of the land of promiſſion ; and ſome men 
will ſay, that ſithen the paſſion of our Lord was 
promulgate and known, bindeth not there. And 
to the ſecond reaſon, which is grounded upon the 
commandment of God; it muſt needs be granted 
that 1t is not lawful to any man unlawfully to covet 
the houſe of his neighbour, and that then more 
ſtronger he may not unlawfully take it from him. 
ut chen it remaineth for thee yet to prove how in 
this caſe this tailed land, that is ſold by his anceſtor, 
and whereof a recovery is had recorded in the king's 
court, may be ſaid the lands of the heir. 

Dot. That may be proved by the law of the 

realm, that is to lay, * the ſtatute of Vaſim. 2. 


cap. 
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cap. 1. where it is ſaid thus: The will of the giver Wood's Int. 


tenements be ſo given ſhall not have power to 
alien, but that the lands after their death ſhall re- 
main to the iſſue, or return to the donor, if the iſſue 
fail, By the which ſtatute it appeareth evidently, 


that though they, to whom the tenements were ſo 


given, aliened them away, that yet nevertheleſs they 
in law and conſcience, by reaſon of the ſaid ſtatute, 


ought to remain to their heirs, according to the 


_ expreſly contained in the deed of his gift ſhall be 250. 
from henceforth obſerved, ſo that they to whom the 


2 Inſt, 333. 
F oſt. 84. 


2 Inſt. 335. 


gift; for it is holden commonly by all doctors, that 


the commandments and rules of the law of man, or 
of a poſitive law that is lawfully made, bind all that 
be ſubjects to the law according to the mind of the 
maker, and that in the court of conſcience. 
Stud. Doſt thou think that if a man offend againſt 
a ſtatute penal, that he offendeth in conſcience? 
Admit that he do it not of a wilful diſobedience, or 


obedience, I think he offendeth. 


that he will not obey the law: for if he do it of diſ- 


Doct. If it be but only a ſtatute that is called Po- 


pular, it bindeth not in conſcience to the payment 
of the penalty, till it be recovered by the law, and 
then it doth bind in conſcience : but if a ſtatute be 


made principally to remedy the hurt of one party, 


and for that hurt it giveth a penalty to the party, 
in that caſe the offender of the ſtatute is bound im- 


mediately to reſtore the damages to the value of the 


hurt, as it is upon the ſtatute of waſte ; but the pe- 


Ante p. 66. 


nalty above the hurt he is not bound to pay till 
judgment be given, as it is ſaid before. But ſtatutes, 


by the which it is aligned who ſhall have right or 


property to theſe lands and tenements, or to theſe 


goods or chattels, if it be not againſt the law of God 
nor againſt the law of reaſon, bind all them that be 
ſubject to the law in law and conſcience, And ſuch 


have treated before; wherefore it muſt be obſerved 


by conſcience. 


Stud. But ſome hold that the ſtatute of Meſim. 2. 


a ſtature is the ſtatute of Maſiminſter 2. whereof we 


was 
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2 Inſt. 334+ 


Poſt. 81. 


many that were at the ſaid parliament, for exalt- 


D IAL 0 G U Hes + 
was made of a ſingularity and e 0g. of 


ing and magnifying of their own; blood ; * and 

therefore they ſay that that ſtatute made by fuch a 

preſumption bindeth not in conſcience. | 
Docs. It is very perilous to judge for certain 


that the ſaid ſtatute was made of ſuch preſumption 


as thou ſpeakeſt of: for there be many conſiderati- 
ons to prove that the ſaid ſtatute was not made of 
ſuch preſumption, but rather of a very good mind of 
all the parliament, or at the leaſt of the moſt part 
thereof, and for the commonwealth of all the realm; 
and firſt in the king +, the which in the ſaid parlia- 
ment was the head, and moſt chief and principal 
part of the parliament, (as he is in every parlia- 
ment) cannot be noted to be ſuch intent : for it is 
not neceſſary, nor was it not then in ufe, that lands 
of the crown ſhould be entailed. And in ſpiritual 
men, ne yet in certain burgeſſes and citizens of the 
ſaid parliament, which at that time had no land, 
there can be noted no ſuch ſingularity: nor yet in 
the noblemen and gentlemen, nor ſuch other as 
were of the ſaid parliament, and had lands and 
tenements. It is not good to judge in certain that 
they did it of ſuch preſumption; but it is good and 
expedient in this caſe, as it is in other caſes that be 
in doubt, to hold the ſufer way, and that is, that 


it was made of charity, to the intent that he, nor 


the heirs of him to whom the land was given, ſhould 
not fall into extreme poverty, and thereby haply 
run into offence againſt God. And though it were 
true, as they ſay, that it was not made of charity, 
but of preſumption and ſingularity, as they ſpeak 
of : nevertheleſs, foraſmuch as the ſtatute- is not 


_ againſt the law of God, nor againſt the law of 


ON ESO TIE" 


„Lord Coke in particular is very ſevere in his ani- 
madverſions upon this act. Mildmay's Caſe. 6 Co. 
Rep. 40. 6, tho' in other places he ſeems to com- 
mend it. Co. Lit. 19. 392. 

+ See ſection the ſecond of this act. 


reaſon, 


8 
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reaſon, it muſt be obſerved by all them that be 
ſubjects unto that law. For, as John Gerſon, in 
the treatiſe that he entitled in Latin, De vitd ſpi 
rituali anime, the fourth leſſon, and the third co- 

rollary, faith, that God wills that makers of laws 
judge only of outward things, and reſerve ſecret 
things to him. And ſo it appeareth that man may 
not judge of the inward intent of the deed, but of | —Y 

| ſuch things as be apparent and certain: but it is not —_ 
apparent that there was any ſuch corrupt intent in | 

the makers of the ſaid ſtatute : how may it there- 
fore be ſaid that the law is good or rightwiſe, that 
not only ſuffereth ſuch things againſt the ſtatute, 
but alſo againſt the commandment of God ? 

Stud. To that ſome anſwer and ſay, that when 
the land is ſold, and a recovery is had thereupon in 
the king's court of record, that it ſufficeth to bar 
the tail in conſcience ; for they ſay, that as the tail 
was firſt ordained by the law, ſo they ſay that by 
the law it is adnulled again. | 

Doc. Be thou thyſelf judge, if in that caſe there 
be like authority in the making of the tail as there | 
is in the adnulling thereof: for it was ordained by Co. Litt. 110. 
authority of parliament, the which is alway taken 4 Inſt. 36. 
for the moſt high court in this realm before any 
other, and it is adnulled by a falſe ſuppoſal, for 
that, that they that be named demandants ſhould 
have right to the land, where in truth they never 
had right thereto: whereupon followeth a falſe ſup- 
poſal in the writ, and a falſe ſuppoſal in the decla- $i 
ration,and a voucher to warrant by covin of ſuch a Piggot on Ree. A 

| perſon as hath nothing to yield in value; and there- 12. 19. | 

upon by covin and colluſion of the parties followeth 

the default of the vouchee, by the which default the 
Judgment ſhall be given. And ſoall the judgment 
is derived and grounded of the untrue ſuppoſal and 
covin of the parties, whereby the law of the realm, 
that hath ordained ſuch a writ of entry to help them 
that have right to lands or tenements, is defrauded, 
the court 1s deceived, the heir is diſherited, and, as 

it is to doubt, the buyer and the ſoller, their heirs 
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DIALOGUE I. 


and aſſigns, having knowledge of the tail, be bound 
to reſtitution. And verily I have heard many times, 
that after the law of the realm ſuch recoveries 
ſhould be no bar to the heir in the tail, if the law 
of the realm might be therein indifferently heard. 
Stud. I cannot ſee but that after the law of the 
realm it is a bar of the tail; for when the tenant in 
tail hath vouched to warranty, and the vouchee hath 
appeared and entred into the warranty, and after 
bath made default in deſpite of the court, whereup- 
on judgment is given for the demandant againſt the 
tenant, and for the tenant that he ſhall recover in 
value againſt the vouchee; if the heir in the tail 


ſhould after bring his formedon, and recover the 
lands entailed, and after the vouchee purchaſeth 


lands, then ſhould the heir alſo have execution 
againſt him to the value of the lands entailed, as 
heir to his anceſtor that was tenant in the firſt 


action, and ſo he ſhould have his own lands, and 


alſo the lands recovered in value. And therefore, 
becauſe of the preſumption that the vouchee may 
purchaſe lands after the judgment, ſome be of opi- 
nion that it is in the law a good bar of the tail. 
Doc. I ſuppoſe that in that caſe thou haſt put 
that the vouchee may bar the heir in tail of his re- 
covery in value, becauſe he hath recovered the firſt 
lands. Nevertheleſs I will take a reſpite to be ad- 
viſed of that recovery in value. And if thou canſt 
yet ſhew me any other conſideration, why the ſaid 
recoveries ſhould ſtand with conſcience, I pray thee 
let me hear thy conceit therein; for the multitude 


ol the ſaid recoveries is ſo great, that it were great 


pity that all ſhould be bound to reſtitution that have 
lands by ſuch recoveries, ſith there is none (as far as 
I can hear) diſpoſed them to reftore. 

Stud. Some men make another reaſon to prove 
that the ſaid recoveries ſhould be ſufficient by the 
law to avoid the ſtatute of Meſiminſter, and if they 
be ſufficient thereto, they be ſufficient in conſci- 
ence. 

Dog. What is their reaſon therein | ? | 
Stud, 


CHAPTER XXVI. J 


Stud. In the ſeventh year of Henry VIII. cap. 4» Piggot on Rec. 
among other things it is enacted, that all recoverers, 
their heirs and aſſigns, may avow and juſtify for 
rents, ſervices and cuſtoms by them recovered, as 
they againſt whom they recovered might have done. 
And then they ſay, that when the parliament gave 
to ſuch recoverers authority to avow and juſtify for 

| ſuch rents, cuſtoms and ſervices as they recovered, 
that the intent of the parliament was, that ſuch re- 
coverers ſhould have right to that for the which 
they ſhould avow or juſtify : for elſe they ſay that 
it ſhould be in vain to give them ſuch power, and 
that the parliament ſhould elſe be taken in manner 
as fortifiers of wrongful titles: and fo they ſay 
that ſuch recoverers, by reaſon of the ſaid ſtatute, 
have right by the law. | 

Dot. That ſtatute, as it fret; was made only 
to give to the recoverers a form to avow and jul- 
tify, which they had not before, though they had 
recovered upon a good title. And the — why 
they had no form to avow or juſtify before the ſaid 

ſtatute was, foraſmuch as the recoverers did not by 
the pretence of their action affirm the poſſeſſion of 
him or them againſt whom they recovered, nor 
claimed not by them, but rather diſaffirmed ind de- 
ſtroyed their eſtate. And therefore tney cannot al- 
ledge any continuance of their title by them, as they 
may that have rents or ſervices, or ſuch other, of 
the grant of other by deed or by fine. And there- 
fore, as it ſeemeth, the moſt principal intent of the 
ſtatute was, that ſuch recoverers ſhould avow and 
juſtify for rents, ſervices and cuſtoms, as they 
ſhould or might do that had them by fine or deed ; 
not having any reſpect as it ſeemeth whether they 
recovered againſt tenant in fee-ſimple or in fee- 
tail ; nor whether the recoveries were had upon 
a rightful title. And therefore, as me ſeemeth, the 
ſaid ſtatute neither -affirmeth nor diſaſic meth the 

title of recoverers, whereby they do avow: for if a 
man had right before the recovery, the right 
ſhould Temain unto him notwithſtanding the ſaid 

| ſtatute; 
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ſtatute; and ſo me ſeemeth that the title of them 
that have the land entailed by ſuch recoveries is 
nothing fortified nor affirmed by the ſaid ſtatute, 
but that they are in the ſame caſe as they were bes 
fore, What thinkeſt thou therein? 
Stud. This matter is great: for, as thou ſayeſt, 
there be ſo many that have tailed lands by ſuch re- 
coveries, that it were great pity and heavineſs to 
condemn ſo many perſons, and to judge that they 
all were bound to reſtitution, For I think there be 
but few in this realm that have lands of any notable 
value, but that they or their anceſtors, or ſome other 
by whom they claim, have had part thereof by ſuch 
recoveries : inſomuch that lords ſpiritual and tem- 
poral, knights, *ſquires, rich men and poor, mo- 
naſteries, colleges and hoſpitals have ſuch land, for 
ſuch recoveries have been uſed of long time *: 
who may think therefore, without great heavineſs, 
that ſo many men ſhould be bound to reſtitution, 


— 


* The origin of common recoveries is a ſubje& upon 
which there has been a diverſity of opinions. Some 
imagine that the æra of their commencement was in the 
reign of Edward the Third, and they adduce Odtavian 
Lombard's caſe '44, Ed, 3. 21. in ſupport of their 
opinion; whilſt others affirm that they were not in- 
troduced, nor ſo much as heard of before Henry the 
VIIPs time. Jenk. Cent. 250. pl. 4. Othefs again 
with more ſhew of reaſon, andon better authority, ſup- 
poſe that common recoveries originated in Taltarun's 
Caſe, in the 12th year of Edward the Fourth. Piggot 
on Rec, 8. At that period, much diſtinguiſhed for 
the wiſdom of the prince who ſat upon the throne, it 
is probable that mankind, knowing that it would be 
in vain to get the ſtatute de donis repealed by any act 
of the legiſlature, on account of the great power of 
the barons, Cruiſe on Rec. p. 9. naturally turned 
their attention to common recoveries, which being ex- 
cepted out of that ſtatute, were found effectual to remedy 
the train of inconveniencies which it had introduced. 
The judges have therefore invariably afforded them their 
countenance, and they are now become the common 
aſſurances of the kingdom. | i | 

an 


CHAPTER XXV. 


and that yet, as thou ſayeſt, no man diſpoſeth him 
to make reſtitution? And ſo I am in a manner 
perplexed, and wot not what to ſay in this caſe, 
but that yet I truſt that ignorance may excuſe 
many perſons in that behalf. n 
Deez. Ignorance of the deed may excuſe, but i ig- Douglas Rep, 
norance of the law excuſeth not +, but it be invin- N 
cible, that is to ſay, that they have done that in 
them is to know the truth: as to counſel with 
learned men, and to aſk them what the law is in 
that behalf; and if they anſwer them that they 
may do this or that lawfully, then they be thereby 
excuſed in conſcience; but yet in man's law they 
be not thereby diſcharged : but they that have 
taken upon them to have knowledge of the law, be 
not excuſed by ignorance of the law; ne no more 
are they that have a wilful ignorance, and that 
would rather be ignorant than to know the truth, 
and therefore they will not diſpoſe them to aſk any 
counſel in it. And if it be of a thing that is againſt 
the law of God, or the law of reaſon, no man ſhall 
be excuſed of ignorance ; and ſo there be but few 
that be excuſed by ignorance. 
Stud, What then? Shall we condemn fo many 
and io notable men ? 
Doc. We ſhall not condemn them, but we ſhall 
give them their peril. 
Stud. Vet I truſt their danger is not ſo great that 
they ſhould be bound to reſtitution: for ohn Ger- 
ſon faith in his ſaid book called De unitate eccleſia- i; Touch. 
Aica, conſideratione ſecunda, Quod communis error facit 39- 
Jus, that is to ſay, A common error maketh a right. Jenk: 83 * 
Of which words, as it ſeemeth, ſome truſt may be : as 5 
had, that though it were fully admitted the ſaid re- 
coveries were firſt had upon an unlawful ground, 
and againſt the good order of conſcience, that yet 
ee foraſmuch as hep: have been uſed of 
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+ This was likewiſe a maxim of the Roman law. 
F. az. C. 9. 
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DIEAL UU 1 
ſtatute; and ſo me ſeemeth that the title of them 
that have the land entailed by ſuch recoveries is 
nothing fortified nor affirmed by the ſaid ſtatute, 
but that they are in the ſame caſe as they were be. 
fore, What thinkeſt thou therein? e 
Stud. This matter is great: for, as thou ſayeſt, 
there be ſo many that have tailed lands by ſuch re- 
coveries, that it were great pity and heavineſs to 
condemn ſo many perſons, and to judge that they 
all were bound to reſtitution. For I think there be 


but few in this realm that have lands of any notable 


value, but that they or their anceſtors, or ſome other 
by whom they claim, have had part thereof by ſuch 
recoveries: inſomuch that lords ſpiritual and tem- 
poral, knights, *ſquires, rich men and poor, mo- 
naſteries, colleges and hoſpitals have ſuch land, for 
ſuch recoveries have been uſed of long time *: 
who may think therefore, without great heavineſs, 
that ſo many men ſhould be bound to reſtitution, 


TH 


— 


7 


* The origin of common recoveries is a ſubje& upon 
which there has been a diverſity of opinions. Some 
imagine that the zra of their commencement was in the 
reign of Edward the Third, and they adduce Ofqvian 
Lombard's caſe 44, Ed. 3. 21. in ſupport of their 
opinion ; whilſt others affirm that they were not in- 
troduced, nor ſo much as heard of before Henry the 
VIII's time. Jenk. Cent. 250. pl. 4. Othefs again 
with more ſhew of reaſon, andon better authority, ſup- 
poſe that common recoveries originated in Taltarun's 


Caſe, in the 12th year of Edward the Fourth. Piggot 


on Rec. 8. At that period, much diſtinguiſhed for 


the wiſdom of the prince who ſat upon the throne, it 


is probable that mankind, knowing that it would be 
in vain to get the ſtatute de donis repealed by any act 
of the legiſlature, on account of the great power of 
the barons, Cruiſe on Rec. p. 9. naturally turned 
their attention to common recoveries, which being ex- 
cepted out of that ſtatute, were found effectual to remedy 
the train of inconveniencies which it had introduced. 
The judges have therefore invariably afforded them their 
countenance, and they are now become the common 

aſſurances of the kingdom. : 
TERS | an 
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and chat yet, as thou ſayeſt, no man diſpoſeth bim 
to make reſtitution? And ſo I am in a manner 
_ perplexed, and wot not what to ſay in this caſe, 
but that yet I truſt that ignorance may excuſe 
many perſons in that behalf. 
Dod. Ignorance of the deed may excuſe, but i ig- Douglas Rep, 
norance of the law excuſeth not +, but it be invin- oe 
cible, that is to ſay, that they have done that in PP 
them is to know the truth: as to counſel with 
learned men, and to aſk them what the law is in 
that behalf; and if they anſwer them that they 
may do this or that lawfully, then they be 3 
excuſed in conſcience; but yet in man's law they 
be not thereby diſcharged : but they that have 
taken upon them to have knowledge of the law, be 
not excuſed by ignorance of the law; ne no more 
are they that have a wilful ignorance, and that 
would rather be ignorant than to know the truth, 
and therefore they will not diſpoſe them to aſk any 
counſel in it. And if it be of a thing that is againſt 
the law of God, or the law of reaſon, no man ſhall 
be excuſed of ignorance ; and ſo there be but few 
that be excuſed by ignorance. 
Stud, What then? Shall we condemn ſo many | 
and io notable men ? = 14 
Doct. We ſhall not condemn them, but we ſhall 0 0 1 
give them their peril. if 
Stud. Vet ] truſt their danger i is not ſo great that | 
they ſhould be bound to reſtitution : for ohn Ger- ; 
fon ſaith in his ſaid book called De unitate eccleſia- Shep. Touch. 1 
Aica, conſideratione ſecunda, Quod communis error facit 39. | bill 
Jus, that is to ſay, A common error maketh a right. 8 e 27 1100 
Of which words, as it ſeemeth, ſome truſt may be J 8 yy 
had, that though it were fully admitted the ſaid re- 
coveries were firſt had upon an unlawful ground, | 
and againſt the good order of conſcience, that yet ty 
nevertheleſs, foralmuch as they have been aſed of f 


+ This was likewiſe a maxim of the Roman law. Fl 
F. 22. ei 9. 1 5h} 
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long time, fo that they have been taken of divers 
men that have been right well learned, in manner 
as for a law, that the buyers partly be excuſed, ſo 
that they be not bound to reſtitution. And more- 
over, it is certain that the ſtatute of Miſtminſter 2. 
nor none other ſtatute made by man, cannot be of 
greater value or ſtrength than was the bond of ma- 
trimony that was ordained of God. And though 
that bond of matrimony was indiſſolvable, yet ne- 
vertheleſs Mes ſuffered a bill of refuſal of the Fews, 
which in Latin is called Libellum repudii, and fo they 
might thereby forſake their wives, as it appeareth 
Deut. 22. And therefore like as a diſpenſation was 
ſuffered againſt that bond, fo it ſeemeth it may be 
againft this ſtatute, | fps os 

Dead. As to that reaſon that thou haſt laſt made 
of a bill of refuſal, let all purchaſers of land hear 
what our Lord faith in the goſpel of the Jews, of 
that bill of refuſal; Matthew 19. where he faith 
thus, For the hardneſs of your hearts Moſes fuffered 
you to leave your Twoives : for at the beginning it was 
not ſa. Of which words doctors hold commonly, 
that though ſuch a bill of refuſal was lawful, ſo that 
they that refuſed their wives thereby ſhould be with- 
out pain in the law, that yet it was never lawful ſo 
that it ſhould be without fm. And ſo likewiſe it 
may be ſaid in this caſe, that ſuch recoveries be ſuf. 
fered for the hardneſs of the hearts of Engliſhmen, 
which deſire land and poſſeſſion with ſo great gree- 
dineſs, that they cannot be withdrawn from it nei- 
ther by the law of God, nur of the realm. And 
therefore the rich men ſhould not take the poſleſ- 
ſions of poor men from them by power, without 
colour of title, that is to ſay, neither by open diſ- 
ſeiſin, or by the only ſale of the tenant in tail, and 


ſo to hold them againſt the expreſs words of the ſta- 


tute; ſuch recoveries have been ſuffered. And 
though for their great multitude they may haply be 
without pain as to the law of the realm; yet it is 
to fear that they be not without offence as againſt 
God. Andas to the other reaſon, that a common 

| error 


CHAPTER XXVII. 81 


error ſhould make a right, thoſe words, as me 
ſeemeth, be to be thus underſtood, that a cuſtom 
uſed againſt the law of man ſhall be taken in ſome 
countries for law, if the people be ſuffered ſo to 
continue. And yet ſeme men call ſuch a cuſtom 
an error, becauſe that the continuance of that cuſ- 
tom againſt the law was partly an error in the peo- 
ple, for that they. would not obey the law that was 
made by their fuperiors. to the contrary of that 
cuſtom. But it is to be underſtood, that the ſaid 
recoveries, though they have been long uſed, may 
not be taken to have the ſtrength of a cuſtom ; for 
many, as well learned as unlearned, have alway co. 347. 
ſpoken againſt them, and yet do. And further- Doug. 102. 
more, as I have heard ſay, a cuſtom or preſcription Cro. Car. 347. 
in this realm againſt the ſtatutes of the realm pre- 
vails not in the law “. e 
Stud. Though a cuſtom in this realm prevaileth 
not againſt a ſtatute as to the law, yet it ſeemeth 
that it may prevail againſt the ſtatute in conſci- a 
ence: for though ignorance of a ſtatute excuſeth 
not in the law, nevertheleſs it may excuſe in con- Ante 47. 
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But a man may lawfully preſcribe againſt a ſtatute 
in the affirmative. Co. Lit, 115. 2 Bulſ. 36. And if 
a ſtatute in the negative is declarative of the antient 
law, that is in affirmance of the Common law, there, a 
preſeription may be alledged againft it. As a man 
may preſcribe to cut his own wood within a foreſt with- 
out the view of the foreſter, though the ſtatute of 34 
Edw. 1. provides that none ſhall cut .any tree, though 
his own, within the foreſt, without the view of the fo- 
reſter ; becauſe this act is but in affirmance of the Com- 
mon law. Co. Lit. 115. So a man may preſcribe to 
hold a leet oftener than twice a year, and at other days 
than are ſet forth in the ſtatute of Magna Charta. cap. 
35, becauſe the ſtature, though in the negative, is ſtill a 
confirmation of the ancient law, Cro. Eliz. 125. It 
therefore follows, that iris only againſt a ſtatute which 
- 3 of a new law that a preſcription can't 

made, | 


a. ſcience ; 


82 
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Ante 80. 


Poſt. 82. ; 


Ante 74. 
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"TRIO and ſo it Re that it may do of a 
cuſtom. e 

Do. But if ſuch recoveries cannot be nde 
into a lawful cuſtom in the law, it ſeemeth they 
may not be brought into a cuſtom in conſcience z 
for conſcience muſt alway be grounded upon the 
law, and in this caſe it cannot be grounded upon 
the-law of reaſon, nor upon the law of God; and 
therefore if the law of man ſerve not, there is no 


ground whereupon conſcience in this caſe may be 


grounded. And at the beginning of ſuch recove- 
ries, they were taken to be good, becauſe the law 


| ſhould warrant them to be good, and not by rea- 


ſon of any cuſtom : and ſo if the reaſon of the law 
will not ſerve in the recoveries, the cuſtom cannot 
help; for an evil cuſtom is to be put away. And 


therefore me ſeemeth that the recoveries be not 


without offence againſt God, though haply for their 
great multitude, and that there ſhould not be as it 
were a ſubverſion of the inheritance of many in this 


realm, as well of ſpiritual as temporal, they be 


without pain in the law-of the realm; except ſuch 
recoveries as by the common courſe of the law be 
voidable in the law by reaſon of ſome uſe, or of 
ſome other ſpecial matter: but what pain that is, [ 
will not temerouſly judge, but commit it to the 
goodneſs of our Lord, whoſe judgments be very 
deep and profound; nor I will not fully affirm that 
they that have lands by ſuch recoveries, ought to be 
compelled to reſtitution : but this ſeemeth to me to 


be good counſel, that every man hereafter hold that 


is certain, and leave that is uncertain, and that is, 


that he keep himſelf from ſuch recoveries, and then 


he ſhall be free from all ſerupulouſneſs of conſcienet 
in that behalf. 


Stud. It ſeemeth that in this queſtion thou pon- 


dereſt greatly the ſaid ſtatute of Meſiminſier 2. and 


that though it be but only a law made by man, that 
yet, foraſmuch as it is not againſt the law of reaſon 
nor the law of God, thou thinkeſt that it muſt be 


holden i in conſcience : and over that, as it ſeemeth, 


- thou 


CHAPTER XXVII. 


thou art ſomewhat in doubt whether thoſe recove- hy 
ries be any bar to the heir in the tail by the law of 
the realm, unleſs that he have in value in deed up- Ante 75+ 
on the vouchee ; and that thou wilt thereupon take 
a reſpite, or thou ſhew thy full mind therein : and 
in likewiſe thou thinkeſt, as I take it, that thoſe 
recoveries cannot be brought into a cuſtom, but 
that the longer that they be ſuffered to continue, if Ante 80, 
they be not good by the law, the greater is the of- 
fence againſt God, And therefore thou pondereſt 
little that cuſtom, but yet thou agreeſt that it is 
good to ſpare the multitude of them that be paſt, Ante 76. 32+ 
leſt a ſubverſion of the inheritance of many of this 
realm might follow, and great ftrife and variance 
alſo, if they ſhould be adnulled for the time paſt, Piggot on Recs 
except there be any other ſpecial cauſe to avoid 5 
them by the law, as thou haſt touched in the laſt 
reaſon: but thou thinkeſt that it were good, that 
from henceforth ſuch recoveries ſhould be clearly 
prohibited, and not be ſuffered to be had in uſe, as 
they have been before; and thou counſelleſt all 
men therefore to refrain themſelves from ſuch redo- 
veries hereafter. 
Dot. Thou takeſt well that! have ſaid, and ac- 
cording as J have meant it. 
Sud. Now, I pray thee, ſith I have heard thy 
queſtion of theſe recoveries, according to thy deſire, 
that thou wouldeſt anſwer me to ſome: particular 
queſtions concerning tailed lands, whereofthou haſt 
at this time given us occaſion to ſpeak. 


at DoF. Shew me theſe queſtions, and I will ſhew 
is, thee =p mind therein with good- will. 

en 

T CHAP. XXVI.L 

2 0 The 1 of the the Aut, concerding tailed 
no 
hat 0 

ſon —_— a diſſeiſſor make a gilt in tail to Jann at 
be Stile, and John at Stile for the redeeming 

_ ol the title of the diſſeiſee agreeth with bim, that 
ou 
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DIALOGUE: LE 


" he ſhall have a certain rent out of the fame land to 


him and to his heirs, and for the ſurety of the rent 


it is deviſed that the diſſeiſee ſhall releaſe his right 


in the land, &c. and that ſuch a recovery as we 
have ſpoken of before ſhall: be had againſt the ſaid 
John at Stile to the uſe of the payment of the ſaid rent, 
and of the former tail: whether ſtandeth that reco- 
very well with conſcience or not, as thou thinkeſt? 

Dod. I ſuppoſe it doth, for it is made for the 
ſtrength and ſurety of the tail, which the diſſeiſſee 
might have clearly defeated and avoided if he 
would: and therefore I think, if the ſaid John at 
Stile had granted to the diſſeiſee only by his deed a 
certain rent for releaſing of his title, that grant 
ſhould have bound the heirs in the tail for cver, 


And then if the diſſeiſee for his more ſurety, will 


have ſuch a recovery, as before appeareth, it ſeem- 
eth that recovery ſtandeth with good conſcience. 

Stud. It ſeemeth that thy opinion is right good in 
this matter. And alſo it appeareth that with a rea- 
ſonable cauſe ſome particular recoveries may ſtand 
both with law and conſcience to bar a tail. 


"CHAP. XXVII. 


q The ſecond queſtion of the Audent concerning tailed 
| } | 


ands. 


F a tenant in tail ſuffer a recovery againſt him 
of his lands entailed, to the intent that the re- 


coverer ſhall ſtand ſeiſed thereof to the uſe of a cer- 


tain woman whom he intendeth to take to his wife, 
for term of life, and after to the uſe of the firſt tail, 
and after he marrieth the ſame woman: whether 
ſtandeth that recovery with conſeience, though other 
recoveries upon bargains and ſales did not? 
Doc. It ſeemeth yes; for though the ſtatute be, 
that they to whom the tenements be ſo given ſhould 
not have power to alien, but that the lands after 
their death ſhould remain to their iſſues, or revert 
to the donors if the iſſues failed ; yer if he to _ 
E 


CHAPTERS Wil, 85 


the lands were ſo given take a wife, and dieth ſeiſed * 
without heir of his body, and the donor enter, the Litt. ſect. 36. 
woman ſhall recover againſt him the third part, to 55 
hold in the name of her dowry for term of her life, 
though the tail be determined. And the ſame law 
is of tenant by the curtſey, that is to ſay, of him 
that happeneth to marry one that is an inheritrix of 
the land entailed, and they have iſſue; the wife di- 
eth, and the iſſue dieth; he ſhall have the lands for 
term of his life as tenant by the courteſy, notwith- Wood's Int, 
ſtanding the words of the ſtatute, which ſay, that 723» 
after the death of the tenant in tail without iſſue, the 
lands ſhall revert to the donor; and I think the Ante 52. 
cauſe is, becauſe the intent of the ſtatute ſhall not be 
taken that it intended to put away ſuch titles as the 
law ſhould give by reaſon of the tail; and ſo it 
ſeemeth that a like intent of the ſtatute ſhall be 
ſo taken for jointures, for elſe the ſtatute might be 
ſometime a letting of matrimony, and it is not like 
that the ſtatute intended ſo. And therefore it ſeem- 
eth, that by the only deed of the tenant in tail a 
jointure may be made by the intent of the ſtatute, 
though the words of the ſtatute ſerve not expreſy 
for it; for many times the intent of the letter ſhall 4 pac. Abr. 
be taken, and not the bare letter: as it appeareth 648. 
inthe ſame ſtatute, where it is ſaid, that he to whom 
the lands be given ſhall have no power to alien; yet 
the ſame ſtatute is conſtrued, that neither he nor . 
the heirs of his body ſhall have no power to alien : 
and ſo methinketh that ſuch an intent ſhall be taken 
here for ſaving of jointures. + 
Stud. Truth it is, that ſometime the intent of a 
ſtatute ſhall be taken farther than the expreſs letter 
| tretcheth ; but yet there may no intent be taken 
againſt the expreſs words of the ſtatute, for that 
ſhould be rather an interpretation of the ſtatute, 
than an expoſition: and it cannot be reaſonably 
taken, but that the intent of the makers of the ſaid 
ſtatute was, that the land ſhould remain continually 
in the heirs of the tail, as long as the tail endureth ; 
and there can ao jointure be made neither by deed 
G1 nor 
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DIALOGUE I. 


= . by recovery, but that the tail muſt thereby be 


diſcontinued. And therefore this caſe of jointure 
is not like to the ſaid caſes of tenant in dower, or 
tenant by the courteſy. For the title of dowry and 


of tenancy by the courteſy groweth moſt ſpecially 
by the continuance of the poſſeſſion in the heirs of 


the tail, but it is not ſo of jointures : and therefore 


by the only deed of the tenant in the tail there may 
no jointures be lawfully made againſt the expreſs 
words of the ſtatute. And if there be any made 
by way of recovery, then it ſeemeth that it muſt be 
put under the ſame rule as other recoveries muſt be 


of lands entailed. 85 5 | 


CHA P.  AXIX.. | 
q The third queflion of the ſludent concerning tailed 


Sos | 


15 John at Note, being ſeiſed of land in fee, of 


his meer motion makes a feoffment of certain 
lands to the intent that the feoffees ſhall thereof 
make a gift to the ſaid John at Note, to have to him 
and to the heirs of his body, and they make the gift 
according; and after the ſaid John at Noke falleth 
Into debt, wherefore he is taken and put in priſon, 
and thereupon for payment of his debts he ſelleth 
the ſame land, and for ſurety of the buyer he ſuf- 
fereth a recovery to be had againſt him in ſuch a 
manner as before appeareth : whether ſtandeth that 
recovery with conſcience or not? | 
Do. I would here make a little digreſſion to aſk 


thee another queſtion, or that I make anſwer to 


thine ; that is to ſay, to feel thy mind how the law 
by the which the body of the debtor ſhall be taken 
and caſt into priſon, there to remain till he have 


Paid the debt, may ſtand with conſcience, ſpecially 


if he have nothing to pay it with ; for as it ſeemeth 
if he will relinquith his goods, which in ſome laws 
is called in Latin, Cedere bonis, that he ſhall not 
be impriſoned; and that is to be underſtood moſt 

5 | ſpecially, 


'CHARKER . 


ſpecially, if he be fallen into poverty, and not 
through his own default“. „ 

Stud. There is no law in the realm that the de- 
fendant may in any caſe Cedere bonis, and, as me 

ſeemeth, if there were ſuch a law, it ſhould not be 
indifferent; for as to the knowledge of him that 
the money is owing to, the debtor might Czdere bo- 
nis, that is to ſay, relinquiſh his goods, and yet re- 
tain to himſelf ſecretly great riches. And therefore 
that law in ſuch caſe ſeemeth more indifferent and 
righteous, that committeth ſuch a debtor to the 
conſcience of the plaintiff to whom the money is 
owing, than the committing him to the conſcience 
of him that is the debtor ; for in the debtor ſome 
default may be aſſigned; but in him to whom the 
money is owing may be aſſigned no default. 

Dog. But if he to whom the debt is owing know- 
eth that the debtor hath nothing to pay the debt 
with, and that he is fallen into poverty by ſome 
caſualty, and not through his own default ; doth 

the law of England hold that he may with good con- 
ſcience keep the debtor ftill in priſon till he be 

aid ? $ 

b Stud. Nay verily, but it thinketh more reaſonable 

to appoint the liberty and the judgment of conſci- 
ence in that caſe to the debtee than to the debtor, 

for the cauſe before rehearſed. And then the 
debtee, if he knew the truth, is (as thou haſt ſaid) 
bound in conſcience to let him go at liberty, though - 
he be not compellable thereto by the law 1. And 
therefore, admitting it for this time, that the law of 
England in this point is good and juſt, I pray thee 
that thou wilt make anſwer to my queſtion, 

Do. I will with good- will: and therefore, as 


— 


he Editor preſumes that a reference is here made, 
principally to the imperial or civil law. Wood's Civil 
Law. 4th Edition p. 323. ; V 
+ See the ſtatutes 18 Geo. 2. e. 13. 13 Geo. 
2. c. 28, 1 Geo. 3. c. 17. 5 Geo, 3. c. 41. for the 
relief of inſolvent debtors. 5 6 
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DIALOGUE 1, 


me ſeemeth, foraſmuch as it appeareth that the ſaid 
gift was made of the mere liberty and free-will of 
the ſaid John at Note, and without any recom- 
pence, that therefore it cannot be otherwiſe taken, 
but that the intent of the ſaid John at Note, as well 
at the time of the ſaid feoffment, as at the time that 
he received again the ſaid gift in the tail, was, that 
if he happened afterwards to fall into poverty, that 
he might alien the ſaid land to relieve him with: 
for how may it be thought that a man will ſo much 
ponder the wealth of his heir, that he will forget 
himſelf? And fo, it ſeemeth, that not only the ſaid 
recovery ſtandeth with conſcience, but alſo if he 
had made only a feoffment of the land, the feoff- 
ment ſhould be in conſcience a good bar of the 
tail: but if the ſaid feoffment and gift had been 
made in conſideration of any recompence of mo- 
ney, or for any matrimony, or ſuch other, then the 
feoffment of the ſaid John at Note ſhould not bind 
his heir, and if he then ſuffered any recovery there- 
of, then the recovery ſhould be of like effect as other 
recoveries whereof we have treated before, and that 
which I ſaid, it was good to favour rather for their 
multitude, than for the conſcience. And the fame 
law is, that if the fon and the heir of the ſaid John 
at Nike, in eaſe that the ſaid gift was made with- 
out recompence, alien the land for poverty after the 
death of his father; the recovery bindeth not but as 
other recoveries do. For it cannot be thought that 
the intent of the father was, that any of his heirs in 
tail ſhould for any neceſſity diſherit all other heirs 
in tail that ſhould come after him, but for himſelf, 
methinketh, it is reaſonable to judge in ſuch man- 
ner as I have ſaid before. 8 
Stud. And though the intent of the ſaid John at 
Note, when he made the ſaid feoffment, and when 
he took again the ſaid gift in tail, were, that if he 
fell in need, that he might alien: yet I ſuppoſe 
that he may not alien, though percaſe for the more 
ſurety he declared his intent to be ſuch upon the 
livery of ſeiſin: for that intent was contrary to the 
| 5 gift 
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gift that he freely took upon him; and when any INNS 

intent or condition is declared or reſerved agai No 

the ſtate that any man maketh or excepteth, then 

ſuch an intent or condition is void by the law, as 

by a caſe that hereafter followeth will appear : that 

is to ſay, If a man make a feoffment in fee, upon 2 B. C. 137. 

condition that the feoffee ſhall not alien to any man, ON ING _ 

that condition is void; for it is incident to every 8 

ſtate of the fee - ſimple, that he that is ſo ſeiſed may 

alien. And like as in a fee- ſimple there is incident 

a power to alien, ſo in a ſtate- tail, there is a ſecret Poſt. 213. 

intent underſtood in the gift, that no alienation 

ſhall be made. And therefore though the intent of 

the ſaid John at Noke were, that if he fell into po- 

verty, that he might ſell, and though he at the 

taking of the gift openly declared his intent to be 

ſo: yet the intent ſhould be void by the law, as me 

ſeemeth; and if it be void by the law, it is alſo 

void in conſcience z and ſo the ſaid recovery muſt 

be taken in this caſe to be of the ſame effect, as 
recoveries of other lands entailed be, arid,in no 


8 


other manner, 
q The fourth queſtion of the Audent, concerning reco- 
é veries of inheritances entailed, 85 


Stud. I F an annuity be granted to a man, to have 


and to perceive to the grantee, and to the 5 Li 
heirs of his body, of the coffers of his grantor, and | | + 
after the grantee ſuffereth a recovery againſt him in mY 

i by 


a writ of Entry by the name of a rent in Dale of a 

like ſum as the annuity is of, with vouchers and 
Judgment, after the common courſe, and both par- 
ties intend that the annuity ſhall be recovered : 
whether ſhall the recovery bind the heir in tail of 
his annuity ? | 8 
Dot. What if it were a rent going out of land, 

of what effect ſhould the recovery be then? 3 
05 | | tud, 


8 
8 Lee. 144. 


Pig. on Rec. 97. 
Sid. 28 5 
Carter 52, 


Co. Lit. 144. 


Finch. 161. 
3 Cro. 171. | 


DIALOGUE I 


Stud. It ſhould be then of like effect as if it were 
of land. n ce 
Dosi. And ſo it ſeemeth to be of this annuity ; 
for, as me thinketh, a rent and annuity be of one 
effect; for the one of them ſhall be paid in ready 
money, as the other ſhall, Re 
Stud, Truth, and yet there be many great diver- 
ſities betwixt them in the law. + 3 
# Do#. I pray you ſhew me ſome of theſe diver- 
ſities. | | 9 8 
Stud. Part J ſhall ſhew thee, but I wot not whe- 
ther I can ſhew thee all. But firſt thou ſhalt un- 
derſtand, that one diverſity is this: Every rent, be 
it rent-ſervice, rent-charge, or rent- ſeck, is going 
out of land, but chargeth only the perſon, that is 


to ſay, the grantor, or his heirs that have aſſets by 


diſcent, or the houſe, if it be granted by a honſe of 
religion to perceive of their coffers. Alſo of an 
annuity there lieth no action, but only a writ of 
Annuity, againſt the grantor, his heirs or ſucceſſors: 
and that a writ of Annuity lieth never againſt the 


pernor, but only againſt the grantor or his heirs. 


But of a rent the ſame action may lie as doth of 
land, as the caſe requireth : and it lieth ſometime 
of rent againſt the pernor of the rent, that is to fay, 
againſt him that taketh the rent wrongfully, and 
ſometime againſt neither, as of a rent-ſervice Aſc 


may lie for the lord againſt the meſne and the dit- 


Br. Affize, pl.) 
330. | 


Br. Aﬀets per 
Defcent, pl. 26. 
Br. Execution 
pl. 144. 

Co. Litt. 374. 


ſeiſor, or ſometime againſt the meſne only, if he 
did alſo the diſſeiſin. Alſo an annuity is never taken 
for aſſets, becauſe it is no freehold in the law, ne it 
ſhalt not be put in execution upon a ſtatute-mer- 


_ chant, ſtatute-ſtaple, ne Elzgit, as a rent may. And 


becauſe the ſaid writ of Entry lay not in this caſe 
of this annuity *, and that it cannot be intended in 
| | F 1 08 


I FOO — »— 


The reaſon is, becauſe an annuity cannot be in- 
tailed, not being an inheritance within the ſtatute 4. 


Adonis. In the caſe of the Earl of Stafford and Backley, 


2 Vez. 


W.-M 9 


before. 


thee ſhew me. 


2 9 2 Ae 25 9 2 


CHAPTER XXXI. 
the law to be the ſame annuity, though it be of like 
ſum with the annuity, ne though the parties aſſented 
and meant to have the ſame annuity regovered by 
the ſaid writ of Entry; therefore the ſaid recovery 
is void in law and conſcience. But if ſuch a reco- 
very be had of rent with. the voucher over, then it 
ſhall be taken to be of like effect as recoveries of 
lands be, in ſuch manner as we have treated of 


CHAP. XXxI. 


q The fifth queſtion of "th Audent, concerning tailed 
Ts. Jö 


F lands be given to a man and to his wife, in 
the name of her jointure, by the father of the 
huſband, to have and to hold to them, and to the 
heirs of their two bodies begotten, and after they 
haveziſſue, and the huſband dieth, and the wife a- 
lieneth the land, and againſt the ſtatute of x r H. 7. 


ſuffereth a recovery thereof to be had againſt her, 


to the uſe of the buyer, and after her ſon and heir 
apparent, that is heir to the tail, releaſeth to the 
recoverers by fine, and dieth, having a brother 
alive, and after the mother dieth; who hath right 
to the land, the buyer, or the brother of him that 
releaſeth ? l EE 
Doe. What is thine opinion therein? I pray 


Stud. Me ſeemeth that the buyer hath right; for 
by the ſaid ſtatute made in the 11th year of H. 7. 


* i. 


— — 


2 Vez. 170. Lord Chief Juſtice Hardwicke, held that 
an annuity in fee granted by the crown out of the 44 per 
cent, duties, payable for i and exports at Bar- 
badves was merely a perſonal inheritance, and not in- 
tailable, By a grant therefore of an annuity to a man 
and the heirs of his body, he has only a fee conditional 
at common law, and the true way to bar the heir is by 
a {imple law conveyance, viz. by grant or releaſe, 
* C. 20. = 8 : 


among | 


q Rep. 53. 
Cruiſe on Fines 
84 


PIALOGHE . 


among other things it is enacted, that if any woman 
which hath lands of the gift of her huſband, or of 
the gift of any of the anceſtors of the huſband, ſuf- 
fer any recovery thereof againſt her by covin, that 
then ſuch recovery ſhall be void, and that it ſhall be 
lawful to him that ſhould have the land after the 
death of the woman to enter, and it to hold as in 
his firſt right: provided al way that that ſtatute ſhall 

not extend where he that ſhould have the land after 
the death of the woman is agreeable to any ſuch 
alienation or recovery, ſo that the agreement be of 


record. And. foraſmuch as the heir in this caſe 


agreed to the ſaid recovery and fine, which is one of 
the higheſt records in the law, it ſeemeth that the 
buyer hath right againſt that heir that agreed, and 

againſt all that.ſhall be heir of the tail; and that 
not only by the ſaid recovery, but alſo by the ſaid 
ſtatute, whereby the ſaid nern with aſſent of the 


| heir is affirmed, 


De. Thou gh the 1 in this caſe have right 
dud the life Sf the heir that releaſed, yet never- 
thele(s after his death his heir, as it ſeemeth, may 


| lawfully enter: for the agreement whereof the ſta- 


tute ſpeaketh, muſt, as 1 ſuppoſe, either be had be- 


fore the recovery, or elſe at the time of the recovery. 


For if a title by reaſon of the ſaid ſtatute be once 
devolute to the heir in the tail, then the right, as me 
ſeemeth, cannot be extinct, nor put away by the 


only fine of the heir, no more than if he had died, 


and the next heir to him had releaſed to the 


| buyer by fine, in which caſe the releaſe could not 


extinct the right of the title, nor the right of entry 
that is given by the ſtatute ; and ſo, as me ſeemeth, 
his next heir may therefore enter. 
Stud. As I perceive, all thy doubt is in this caſe, 
becauſe the aſſent of the heir was after the recovery; 
for if it had been at the time of the recovery, as if 
the heir had been vouched to warrant in the ſame 
recovery, and he had entered, and thereupon the 


judgment had been given, thou agreeſt well, that 


the recovery ſhould have avoided the tail for ever. 
3 Doc. 
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Docf. That is true, for it is in expreſs words of | 
the ſtatute ; but when the aſſent is after the reco- 


very, then methinketh it is not ſo, ne that the 


right of the firſt tail, which was revived by the ſaid 


ſtatute, ſhall not be extinct by his fine, no more 


than it ſhall in other tail. | 
Stud. I will be adviſed upon thy opinion in this 
matter; but yet one thing would I move farther 
upon this ſtatute, and that is this : Some ſay, that 
by this ſtatute all other recoveries that have been 
had over beſide theſe recoveries of jointures be af- 
firmed: for they ſay, that fith the parliament, at 
the making of this ſtatute, knew well that many 


other recoveries were then uſed and had to defeat 


_ fails, that it was lixe that they would ſo continue, 


which nevertheleſs the parliament did not prohibit 
for the time to come, as it did the ſaid recoveries. 


of jointures ; that it is therefore to ſuppoſe, that 


they thought that they ſhould ſtand with law and 


conſcience : but becauſe jointures were made rather 
for the ſaving of the inheritance of the huſband than 


td deſtroy the inheritance, they ſay that the parlia- 


ment thought and adjudged the alienations and re- 
coveries of ſuch jointures to be againſt the law and 
\ conſcience, and not the alienations of other lands 
entailed; for if they had, they ſay that the parlia- 
ment would have avoided recoveries of tailed 
lands generally, as well as it did of recoveries of 
jointures. | 85 

Dod. As to that opinion I will anſwer thee thus 
for this time: That though that the makers of the 
ſaid ſtatute only put away recoveries of jointures, 
and not other recoveries; that yet it cannot be taken 
therefore that their intent was that the other reco- 
veries ſhould ſtand good and perfect; for they ſpake 
then only of jointures, becauſe there was no com- 


plaint made in the parliament at that time but 


againſt recoveries, had of jointures, and therefore it 


ſeemeth that they intended nothing concerning other 


recoveries, but that they ſhould be of the ſame ef- 


fect as they were before, and no otherwiſe. And 


that 


oF 
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that will appear more plainly thus: Though the 
makers of the ſaid ſtatute intended to put away and 
annul ſuch recoveries, as ſhould be made of join- 
tures after a certain day limited in the' ſtatute, that 
yet they intended not to avoid ne affirm ſuch reco- 
veries of jointures as were paſſed before that time; 
and if they intended not to avoid ne affirm the re- 
coveries had of jointures before that time, then how 
can it be taken that they intended to put away or 
affirm other recoveries that were paſſed before that 
time, and not of jointures, that would not affirm, 
ne put away recoveries paſſed of jointures before 
that time ? And ſo, as it ſeemeth, they intended to 
ſpare the multitude of them that were paſled of 
both, and not to comfort any to take them after 
that time. | 
Stud. I am content thy opinion ſtand for this 
time, and I will aſk thee another queſtion. 


CHAP. XXXII. 
De ſixth queſtion of the fludent, concerning tail 


nds. | 
I F tenant in tail be diſſeiſed, and die, and an an- 

ceſtor collateral to the heir in tail releaſe with a 
warranty, and die, and the warranty deſcendeth 
upon the heir in the tail; whether is he thereby 
barred in conſcience, as he is in the law? 

Doct. Becauſe your principal intent at this time 
is to ſpeak of recoveries, and not of warranties, and 
alſo becauſe it hath been of long time taken for a 
principal maxim of the law, that it ſhould be a bar 
to the heirs as well that claim by a fee ſimple as by 
ſtate-tail, and for that alſo that it was not put 
away by the ſaid ſtat. of Veſim. 2, which or- 
dained the tai] ; I will not at this time make thee 
an anſwer therein, but will take a reſpite to be 
adviſed. ö | | 

Stud. Then, I pray thee, yet, or we depart, ſhew 
me what was the moſt principal cauſe that moved 


thee 
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thee to move this queſtion of recoveries had of tail- 
edlands, _ *** 
Dot. This moved me thereto : I have perceived 
many times that there be many and divers opinions 
of theſe recoveries, whether they ſtand with conſci- 
ence or not, and that it is to doubt that many per- 
ſons run into offence of conſcience thereby ; and 
therefore I thought to feel thy mind in them, whe- 
ther I could perceive that it were clear that they 
ſerved to break the tail in law and conſcience, or 
that it were clearly againſt conſcience ſo to break 
the tail, or that it were a matter in doubt: and if it 
appeared a matter in doubt, or that it appeared that 
the matter were uſed clearly againft conſcience, 
then I thought todo ſomewhat to make the matter 
appear as it is, to the intent that they that have the 
rule and charge over the people, as well the ſpiri- 
tual men as temporal men, ſhould the rather endea- 
vour them to ſee it reformed, for the common- 
wealth of the people, as well in body as in ſoul. 
For when any thing is uſed to the diſpleaſure of 
God, it hurteth not only the body, but alſo the 
ſoul : and temporal rulers have not only cure of the 
bodies, but alſo of the ſouls, and ſhall anſwer for 
them if they periſh in their default, And becauſe 
it ſeemeth by the more apparent reaſon that the 
tails be not broken, ne fully avoided,. by the ſaid 
recoveries, and that yet nevertheleſs the great mul- 
titude of them that be paſſed is right much to be 
pondered : therefore it were very good to pro- 
hibit them for time to come, to put away ſuch am- 
biguities and doubts as ariſe now by occaſion of the 
ſaid recoveries ; and ſo they be put as ſnares to de- 
ceive the people, and ſo will they be as long as they 
be ſuffered to continue. And methinketh verily 
that it were therefore right expedient, that tailed 
lands ſhould from henceforth either be made ſo 
ſtrong in the law that the tail ſhould not be broken 
by recovery, fine with proclamation, collateral war- 
ranty, nor otherwiſe; or elſe that all tails ſhould 
be made fee-ſimple, ſo that every man that _— 
| : > BY 
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tell his land, may fell it by his bare feoffment, and 


without any ſcruple or grudge of conſcience : and 
then-there ſhould not be fo great expences in the 
law, nor ſo great variance among the people, ne yet 
ſo great offence of conſcience as there is now in 
perſons. es | | 
Stud. Verily methinketh that thy opinion is right 
good and charitable in this behalf, and that the 
rulers be bound in conſcience to look upon it, to 
fee it reformed and brought into good order. And 
verily, by that thou haſt faid therein, thou haſt 
brought me into remembrance, that there be divers 
like ſnares concerning ſpiritual matters fuffered a- 
mong the people, whereby I doubt that many ſpiri- 
tual rulers be in great offence againſt God. As it 
is of the point that ſpiritual men have ſpoke ſo 
much of, that prieſts ſhould not be put to anſwer 
before laymen, eſpecially of felonies and murders *; 

FE and of the ſtatute of 45 E. 3. cap. 3. where it is 
2 Inſt. 642, Ffaid, that a prohibition ſhall lie where a man is ſued 
. in the ſpiritual court for tithe of wood that is above 
Cro. Elis. 1. the age of twenty years, by the name of Sylva cædua, 
as it was done before; and they have in open ſer- 
mons, and in divers other open communications and 
counſels, cauſed it to be openly notified and known, 
that they ſhould be all accurſed that put priefts to 
anſwer, or that maintain the ſaid eſtatute, or any 

other like to it. And after, when they have right? 
well perceived that, notwithſtanding all that they 
have done therein, it hath been uſed in the ſame. 
points through all the realm in like manner as it 
was before, then they have ſat ſtill and let the mat- 
ter paſs; and fo when they have brought many 
perſons in great danger, but moſt ſpecially them 
that have given credence to their ſaying, and yet by 


* This point is fully treated upon in 2 H. P. C. p. 
323, 324. and Hawkins P. C. 337. where the reader 
will find by what means the benefit of clergy was in- 
troduced, how it ſtood at Common law, and how it 
ſtands at this day. | 


reaſon 
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reaſon of the old cuſtom have done as they did be- 
fore, then there they left them. But verily it is to 
fear, that there is to themſelves right great offence 
thereby, that is to ſay, to ſee ſo many in ſo great 
danger as they ſay they be, and to do no more to 
bring them out of it, than they have done for it. 

If it be true, as they ſay, they ought to ſtick to it 
with effect in all charity, till it were reformed : and 
if be not as they ſay, then they have cauſed many 
to offend that have given credence to them, and 
yet contrary to their on conſcience do as they did 
before, and that percaſe ſhould. not haye effended if 
ſuch ſayings had not been. And ſo it ſeemeth that 
they have in theſe matters done either too much or 
too little. 5 | | 


+ 


97 


And I beſeech Almighty God, that ſome good 


man may ſo call upon all theſe matters that we 
have now communed of, ſo that they that be in au- 
thority may ſomewhat ponder them, and to order 
them in ſuch manner, that offence of conſcience 
grow not fo lightly thereby hereafter as it hath done 
in times paſt. And verily he that on the croſs knew 
the price of man's ſoul, will hereafter aſk a right 
ſtrait accompt of rulers for every ſoul that is under 


them, and that ſhall periſh through their default. 


Thus have I ſhewed unto thee, in this little dia- 


logue, how the law of England is grounded upon 
the lato of reaſan, the law of God, the general cuſtoms 
of the realm, and upon certain principles that be 
called maxims, upon the particular cuſtoms uſed in 
divers cities and countries, and upon flatutes which 
have been made in divers parliaments by our ſove- 
reign lord the king, and his progenitors, and by the 
lords ſpiritual and temporal, and all the commons 
of the realm. And I have alſo ſhewed thee in the 
2 chapter of this book, under what manner the 

aid general cuſtoms and maxims of the lav may 
be proved and affirmed, if they were denied : and di- 


Ante 5. 7. 12. 
15» 18. 26. 34 


Ante, 36. 


Ante, 32. 


—— 


vers other things be contained in this preſent dia- 


logue, which will appear in the table that is in the 
latter end in the book, as to the readers will appear. 
| And 


0 
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And in the end of the ſaid dialogue I have at thy 


deſire ſhewed thee my conceit concerning recoveries 
of tailed lands, and thou haſt upon the ſia recove- 
ries ſhewed me thine opinion. And I beſeech our 
Lord ſet them ſhortly in a good clear way: for 


ſurely it will be right expedient for the well- ordering 


of conſeience in many perſons, that they be ſo. And 
thus the God of peace and love be alway with us, 
Here endeth the furſt dialogue in Engliſh, with new 
additions, betwixt a doctor of divinity and a flu- 
dent in the laws of England. And hereafter fol- 
 laweth the ſecond, has PRs. > 
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| The PROLOGUE. 


| 22 the beginning of this dialogue the door an- 
fwereth to certain queſtions, which the ſtudent made 

to the doctor before the making of his dialogue con- 
cerning the laws of England and conſcience, as 
appeareth in a dialggue made between them in Latin 
the twenty-fourth chapter. And he anfwereth alſo 
divers other queſtions, that the fludent maketh to him 

in his dialogue, of the law of England and con- : 
ſcience. And in divers other chapters of this preſent | 

dialogue is touched ſhortly, how the laws of England 

are to be obſerved and kept in this realm, as to tem- 
oral things as well in law as in ee before 
any other laws. And in fome of the chapters ty & 

is alſo. touched, that ſpiritual judges in divers caſes 
bound to give their judgments according to the king's 
law. And in the latter end of the book the doflor 
moveth divers caſes concerning the laws of England, 
wherein he doubteth how they may ſtand with con 
ſcience; whereupon the ludent maketh anfwer in ſuch 
manner as to the reader will appear. 
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Stud. N the latter end of our firſt 8 in 
Latin, I put divers caſes grounded upon 
the laws of England, wherein I doubted, and yet 
do, what is to be holden therein in conſcience. ut 
foraſmuch as the time was then far paſt, I ſhewed 
thee that : I'would not defire thee to make anſwer 
to them ſorthwith at that time, but at ſome beiter 
leiſure; whereunto thou ſaidſt thou wouldſt not 
only ſhew thine opinion in theſe caſes, but alſo in 
ſuch other cafes as [- would put. Wherefore pray 
thee now (foraſmuch as met iuketh thou haſt good 
leiſure) that thou wilt ſhew me. thine opinzon 
therein. 

Dog. I will with good-will accompliſh thy de- 
ſire: but I would that when I am in doubt what 
the Jaw of this realm is in ſuch caſes as thou ſhalt. 
put, that thou wilt ſhew me what the law is 
therein; for though I have by occaſion of our firſt 
dialogue in Latin learned many things of the laws 
of this rea;jm which I knew not before, yet never- 
theleſs, there be many more things that I am yet 
ignorant in, and that peradventure in theſe ſelf 
caſes that thou haſt put, and intendeſt hercafter to 
put: and, as 1 ſaid in the firſt dialogue in Latin 
the twentieth chapter, to ſearch conſcience upon 
any caſe of the law it is in vain, but where the law 
in the ſame caſe is perfectly known. 

Stud. Iwill with good- will do as thou ſayeſt, 
and + intend to put divers of the ſame queſtions 
that be in the Jaſt chapter of the ſaid dialogue in 
Latin, and ſometime I intend to alter ſome of 

them, and add ſome new queſtions to them as I 
hall be moſt in doubt of. 

Doc. I pray thee do as thou ſayeſt, and I ſhall 
with good- will either make anſwer to them forth- 
with as well as I can, or ſhall take longer reſpite 
to be adviſed, or elle peradventure agree to thine 


2 opinion | 
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opinion therein, as I ſhall ſee cauſe. But firſt, I 
would gladly know the cauſe why thou haſt begun 
this dialogue in the Engliſb tongue, and not in the 
Latin tongue, as the firſt caſes that thou deſiredſt a 
to know mine opinion in, be; or in French, as the 
ſubſtance of the law. | V 
Stud. The cauſe is this. It is right neceſſary | 
to all men in this realm, both ſpiritual and tem- 
poral, for the good ordering of their conſcience, 
to know many things of the law of England that 
they be ignorant in. And though it had been 
more pleaſant to them that be learned in the Latin 
tongue, to have had it in Latin rather than in 
Engliſh: yet nevertheleſs, foraſmuch as many 
can read Engliſh that underſtand na Latin, and 
ſome that cannot read Engliſh, by hearing it read, 
may learn divers things by it, that they ſhould not 
have learned if it were in Latin ; therefore, for the 
profit of the multitude, it is put into the Eugliſb 
tongue rather than into the Latin or French tongue, 
For if it had been in French, few ſhould have un- 
derſtood it but they that be learned in the law, and 
they have leaſt need of it; foraſmuch as they know 
the law in the ſame caſes without it, and can better 
declare what conſcience will thereupon than they 
that know not the law nothing at all. To them 
therefore that be not learned in the law of the 
realm this treatiſe is ſpecially made: for thou 
\ knoweſt well by ſuch ſtudies: thou haſt taken to 
y ſome knowledge of the law of the realm, that is to 
\ them moſt expedient. - e 
\ | Dod. It is true that thou ſayeſt, and therefore l 
\ \ pray thee now proceed to thy queſtions, _ 
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d CHA B.-il, 
8 The firft queſtion of the Audent. 


Stud. Tf, tenant in tail after poſſibility of iſſus 
extinct do waſte, whether doth he thereby 
offend in conſcience, * though he be not puniſh- 
able of waſte by the Jaw ? 3 
Do#. Is the law clear, that he is not puniſhable 
for the waſte ? cs 
Stud. Yes verily. = | f 
Doct. And what is the law of tenants for term of 


life, or for term of years, if they do waſte ?_ 


Stud. They be puniſhable of waſte by the ſta- 
tutes, and ſhall yield treble damages, but at the 
Common law before the ſtatute they were not 
puniſhable, „ | 

Dae. But whether thinkeſt thou that before the 
ſtatute they might have done waſte with conſcience, 
becauſe they were not puniſhable by the law? 

Stud. I think not, for, as I take it, the doing of 
waſte of ſuch particular tenant for term of life, for 


term of years, or of tenants in dower, or by the 
courteſy, is prohibited by the law of reaſon ; for it 
ſeemeth of reaſon, that when ſuch leaſes be made, or 


that ſuch titles in dower, or by the courteſy be given 
by the law, that there is only given unto them the 
annual profits of the land, and not the houſes and 


trees, and the gravel to dig and carry away,where- 


by the whole profit of them in the reverſion ſhould 
be taken away for ever. And therefore at the Com- 
mon law, for waſte done by tenant in dawer, or te- 
nant by the courteſy, there was puniſhment ordain 
ed by the law by a prohibition of waſte, whereby 
they ſhould have yielded damages to the value of 


n 


Injunctions have been frequently granted by the 
court of Chancery, againſt tenant in tail, after poſſibi- 
lity of iſſue extinct, for committing wilful and malici- 
ous waſte. 2 Freem. Rep, 273, 1 Caſesin Equity 
abridged. 400, N | 
the 
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the waſte. But againſt tenant for term of life, or Poſt. 107, 


for term of years, lay noſuch prohibition, for there 
was no maxim in the law therein againſt them, as 
there was againſt the other. And I think the cauſe 
was, foraſmuch as it was judged a folly in the leſſor 


that made ſuch a leaſe for term of life, or for term 


of years, that at the time of the leaſe he did not pro- 
hibit them, they ſhould not do waſte; and fith he 
did not provide remedy to himſelf, the law would 
none provide, But yet I think not that the intent 
of the law was, that they might lawfully and with 
good conſcience do waſte ; but againſt tenants in 


dower, and by the courteſy, the law provided re- 


medy, for they had their title by the law. 
Doct. And verily methinketh that this tenant in 
tail, as to the doing of waſte, ſhould be like to a 


tenant for term of life: for he ſhall have the land no Wood's Int. 
longer than for term of his life, no more than a te- 322+. , 


nant for term of life ſhall, and the waſte of this te- 


nant is as great hurt to him in the reverſion, or the 


remainder, as is the waſte of a tenant for term of 
life; and if he alien, the donor ſhall enter for the 
forfeiture, as he ſhall upon the alienation of a tenant 
for term of life; and if he make default in a Pre- 
cipe quod reddat, the donor ſhall be received as he 
ſhall be upon the default of a tenant for term of life; 
and therefore methinketh he ſhall alſo be puniſhable 
of waſte, as tenant for term of life ſhall, 


Stud. If he alien, the donor ſhall enter, as thou co. L 


ſayeſt, becauſe the alienation is to his diſherit- 
- ance, and therefore it is a forfeiture of his eſtate : 
and that is by an ancient maxim of the law, that 
giveth that forfeiture in the ſelf caſe : and if he 
make default in a Præcipe quod reddat, he in the re- 
verſion, as thou faveſt, ſhall be received, but that 


is by the ſtatute of Meſiminſier 2. for at the Com-2 Ind 345 


mon law there was no ſuch reſceit. And as for the 
ſtatute that giveth the action of waſte againſt a te- 
nant for term of life, and for term of years, it is a 
ſtatute penal, and ſhall not be taken by equity *: and 

1 ſo 


* Ph: I gt 
This aſſertion of the ſtudent is too general, as the 


tate referred to viz. the ſtat, of Marlebridge is a 
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- ſo there is no remedy given againſt him, adither by 
Common law nor by ſtatute, as there is againſt 
tenant fof term of life, and therefore he i is hunputith- 
able of waſte by the law. 

Doc. And though he be unpuniſhable of waſte 
by the Jaw, yet neverthelefs methinketh he may not 
by. conſcience do that that ſhall be hurtful to the in- 
heritance after his time, ſith he hath the land but 
2 B. C. 125. for term of his life, no more than a tenant for term 
Co. Litt. 27,28. of life may, for then he ſhould do as he would not 
8 be done unto. For thou agreeſt thyſelf, that though 
. a tenant for term of life was not puniſhable of waſte 
before the ſtatute, that yet the law judged not that 
he might rightfully and with good conſcience do 
waſte. And therefore at this day, if a feoffment 
be made to the.uſe of man for term of life, though 
there lie no action againſt him for waſte, yet he of- 
fendeth in gen if he do waſte, as tenant for 
term of life did afore the ſtatute, won no remedy 

lay againſt him by the lav. 

Stud. That is true; but there is RE diverſity 
between this tenant and a tenant for term of life : 
for this tenant hath good au hority by the donor to 
do waſte, and ſo hath not the tenant for term of life, 
as it is ſaid before; for the eſtate of a tenant in tail 
after poſſibility of iſſue extinct is in this manner; 

Wood's Inſt, When lands be given to a man and to his wife, and 
122. to the heirs of their two bodies begotten, and after 
Litt. ſeQ. 32, the one of them dieth without heirs of their bodies 
| begotten, then he or ſhe that overliveth is called 

. tenant in tail after poſſibility of iſſue extinct, be- 

cauſe there can never by no poſſibility be any heir 

that may inherit by force of the gift. And thus it 

appeareth that the donees at the time of the gift re- 


— 
— — 


remedial law, as well as a penal one, and has had 
zn equitable conſtruction. Por inſtance, although 
the words in the act are ** mall do waſte,” which, 
literally import an active waſte, yet they have 
been held to extend fo waſte omittendo. 10 Mod. 282, 
Hammond. v. Webb. | 

ceived 
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ceived of the donor an eſtate of inheritance, which 
by poſſibility might have continued for ever, where- 

by they had power to cut down trees, and to do all 
things that is waſte, as tenant in fee-ſimple might. 
And that authority was as ſtrong in the law, as if 
the leſſor that maketh a leaſe for term of life ſay by 
expreſs words in the leaſe, that the leſſee ſhall not 
be puniſhable of waſte. And therefore if the donor 
in this caſe had granted to the donees that they 
ſhould not be puniſhable of waſte, that grant had 
been void, becauſe it was included in the gift be- 
fore, as it ſhould be upon a gift in fee ſimple. And 
ſo foraſmuch as by the firſt gift, and by the livery 
of ſeiſin made upon the ſame, the donees had au- 
thority by the donor to do waſte; therefore though 


105 


1 Roll. Rep. 179. 


4 Rep · 63. 


2 NewAbr, 269. 


that one of thoſe donees be now dead without ifſue, 


ſo that it is certain that after the death of the other 
the land ſhall revert to the donor; yet the authority 
that they had hy the donor to do waſte continueth 
as long as the gift, and the livery of ſeiſin made 
upon the ſame continueth. And I take this to be 


the reaſon why he ſhall not have in aid, as tenant. 


for term of life ſhall, that is to ſay, for that he can- 
not aſk help of that maxim, whereby it is ordained 
that a tenant for term of life ſhall have in aid: for 
he cannot ſay but that he took a greater eſtate by 

the livery of ſeiſin that was made to him, which yet 
continueth, than for term of life: and ſo I think 


him not bound to make any reſtitution to him in the 


reverſion in this caſe for the waſte, by 
Do#z. Is thy mind only to prove that this tenant 
is not bound to make reſtitution to him in the re- 


verſion for the waſte? Or that thou thinkeſt that 


he may with clear conſcience do all manner of 


waſte ? ; 
Stud. T intend to prove no more but that he is 


not bound to make reſtitution to him in the re- 


verſion, ; | 
| Dog. Then J will right well agree to thine opi- 
nion, for the reaſon that thou haſt made : but if thy 
mind had been to have proved that he might þ ne 
| | clcat 
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clear conſcience have done all manner of waſte, 1 
would have thought the contrary thereto, and that 
the tenant in fee-ſimple may not do all manner of 
waſte and deſtruction with conſcience, as to pull 
down houſes, and make paſtures of cities and towns, 
or to do ſuch other acts which be againſt the com- 
monwealth. And therefore ſome will ſay, that te- 
nant in fee-ſimple may not with conſcience deſtroy 
his woods and coal-pits, whereby a whole country 
for their money have had fuel; and yet though he 


do fo, he is not bound by conſcience to make reſti. 


tution to no perſon in certain. But now I pray 
thee, ere thou proceed io the ſecond caſe, that thou 
wilt ſomewhat ſhew me what thou meaneſt, when 
thou ſayeſt, at the Common law it was thus or 


thus. I underſtand not fully what thou meaneſt by 


that term, at the Common law. 
Stud. I ſhall with good-will ſhew thee what | 


mean thereby. 5 


CHAP. Il. 


q Mbat is meant by this term, when it is faid thus 
it was at the Common law. | 


H E Common law is taken three manner of 
ways, Firſt, it is taken as the law of this 
realm of England, diſſevered from all other laws. 


And under this manner taken it is oftentimes argu- 


ed in the laws of England, what matters ought af 


right to be determined by the Common law, and 
what by the admiral's court, or by the ſpiritual 
court: * and alſo if an obligation bear date out of 
the realm, as in Spain, France, or ſuch other, it is 
ſaid in the law, and truth it is, that they be nat 
pleadable at the Common law, + Secondiy, the Com- 

| mon 


— 


* See Comyn's Digeſt, and Bac. Abr. Title Prohibition. 
8 But if a bond bears date out of the realm, and is 
laid in the declaration pro forma, to have been made at 
Maid in Spain, or Bourdeaus in France, viz. in Landon in 
| | parochia, 


a HADDPPE HII. W 


mon law is taken as the king's courts, of his Bench, 
or of the Common Place : and it is fo taken When a 
plea is removed out of antient demeſne, for that the 11 N. B. 13. 
land is frank- fee, and pleadable at the Common law. 
that is to ſay, in the king's court, and not in antient 
demeſne. And under this manner taken, it is often- 
times pleaded alſo in baſe courts, as in Courts- 
Barons, the County, and the court of Piepowders, 
and ſuch other, this matter or that, c. ought not 
to be determined in that court, but at the Common 
Jaw, that is to ſay, in the king's courts, &c. Third- 
ly, by the Common law is underſtood ſuch things as 
were law before ſtatute made in that point that is in 
queſtion ; ſo that that point was holden for law by 
the general or particular cuſtoms and maxims of 
the realm, or by the law of reaſon, and the law of 
God, no other law added to them by ſtatute, nor 
otherwiſe, as is the caſe before rehearſed in the firſt 
chapter, where it is ſaid, that at the Common law, |, 209 
tenant by the courteſy and tenant in dower were pu- Ante, p. 104. 
niſhable of waſte, that is to ſay, that, before any Poſt. 115. 
ſtatute of waſte made, they were puniſhable of waſte 3 5 
by the grounds and maxims of the law uſed before c. 445 3 > 
the ſtatute made in that point. * But tenant for term ſtat. of Glov- 
of life, ne for term of years, were not puniſhable by ens Haw 1. 
the ſaid grounds and maxims, till by the ſtatute re- 
medy was given againſt them ; and therefore it is 
ſaid, that at the Common law they were not puniſh- 
able of waſte. | ; 

Doc. I pray thee now proceed unto the ſecond 
queſtion, Se 8 | 


, 


* 


parochia, &c. it is ſufficient, and ſuable in the king's 
courts, Str. 614. and vide the caſe of Moyſton v. Fa- 
brygas in Cow. Rep. 161, in which the whole learn- 
ing upon this point, ſeems to be ſummed up together. 


lt was a doubt whether tenant by the curteſy was 


puniſhable for waſte at the Common law, Reg. 72, - 
Bro. Abr. Title Waſte, pl. 88. 2 Inſt, 301. | 


5 CHAP. 


3 B. e 283. 


Abr. Vol. 3. Title Outlawry. 


DIALOGUE ll. 
A The ſecond queſtion & the fiudent. 
Stud. I F a man be outlawed, and never had know- 

J ledge of the ſuit, whether may the king 


take all his goods and retain them in conſcience, 
3 the law? 1 271 77% 


Dos. What is the reafon why they be forfeited 


by the law in that caſe? 


Stud. The very reaſon is, for that it is an old 
cuſtom, and an old maxim in the law, that he that 
is outlawed ſhall forfeit his goods to the king“: and 
the cauſe why that maxim began was this, When 


a man had done a treſpaſs to another, or another 


offence wherefore proceſs of outlawry lay, f and he 
that the offence was done to had taken an action 
againſt him according to the law, if he had abſent- 
ed himſelf, and had no lands, there had been no re- 
medy againſt him: for, after the law of England, 
no man ſhall be condemned without anſwer, or that 
he appear and will not anſwer, except it be by rea- 
ſon of any ſtatute. Therefore, for the cle 
of ſuch offenders as will not appear to make an- 
ſwer, and to be juſtified in the king's courts, hath 
been uſed, without time of mind, that an attach- 


ment in that caſe ſhould be directed againſt him 


returnable in the King's Bench or the Common Place: 
and if it were returned thereupon, that he had 
nought whereby he might be attached, that then 
ſhould go forth a capias to take his perſon, and af- 
ter an alias capias, and then a plurres : and if it 
were returned upon every of the ſaid capias, that he 


could not be found, and he appeared not, then 
ſhould an exigent be directed againſt him, which 


The ſtudent may here be ſuppoſed to ſpeak of an out- 
lawry in a perſonal action; and though he only mentions 
a forfeiture of goods as the conſequence of the offence, 
yet the outlawed perſon likewiſe forfeits the profits 
of his land, while the outlawry continues in force. 
Show. Pa. Ca. 73. 2 Roll. Abr. 806, 807. 

+ See where and in what caſes proceſs of outlawry lay 
at common law, and where it lies at this day, in Bac. 


ſhould 
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ſhould have ſo long a day of return, that five coun- 
ties *might be holden before the return thereof, and 
in 1981 of the ſaid five counties the defendant 


to be ſolemnly called, and if he appeareth not, 
then, for his contumacy and diſobedience of the 


law, the coroners to give judgment that he ſhall 


de outlawed, whereby he ſhall forfeit his goods to 


the king, and leeſe divers other advantages in the 
law, that needeth not here to be remembered now. 
And ſo becauſe he was in this caſe called according 
to the law, and appeared not, it ſeemeth that the 


king hath good title to the goods both in law and 


conſcience, _ 5 | 
Doc. If he had knowledge of the ſuit in very 
deed, it ſeemeth the king hat 

ence, as thou ſayeſt. But if he had no knowledge 
thereof, it ſeemeth not ſo ; for the default that is 


adjudged in him (as appeareth by thine own reaſon) 


is his contumacy and diſobedience of the law, and 


if he were ignorant of the ſuit, then there can be 


aſſigned to him no diſobedience, for a diſobedience 


implieth a knowledge of that he ſhould have obey- 
ed unto. | | 


Stud. It ſeemeth in this caſe that he ſhould be 
compelled to take knowledge of the ſuit at his peril: 
for ſith he hath attempted to offend the law, it ſeem- 
eth reaſon that he ſhall be compelled to take heed 


what the law will do againſt him for it ; and not 


only that, but that he ſhould rather offer amehds 


for his treſpaſs, than to tarry till he were ſued for it. 


And ſo it ſeemeth the ignorance of the ſuit is of 
his own default, ſpecially ſith in the law is ſet ſuch 


order that every man may know, if he will, what 


ſuit is taken againſt him, and may ſee the records 


thereof when be will: and ſo it ſeemeth that nei- 


ther the party nor the law be not bounden to give | 


him no knowledge therein. And over this I would 


ſomewhat move farther in this matter thus: that 
though that adion were untrue, and the defendant 


not guilty, that yet the goods be forfeited to the 
king, for his not appearance, in law, and alſo in 


Mm 


conſcience, and that for this cauſe: the king, as 


That is five county courts. 2 Black · Com. 285. 
| ſovereign 


good title in conſci- 
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ſovereign and head of the law, is bounden of juſtice 


to grant ſuch writs, and ſuch proceſſes, as be ap- 


Aate, 108. 


pointed in the Jaw to every perſon that will com- 
plain, be his ſurmiſe true or falſe; and thereupon 


the king (of juſtice) oweth as well to make proceſs 
to bring the defendant to anſwer when he is not 


guilty, as when he is guilty : and then when there 
is a maxim in the law, that if a man be outlawed, 


in ſuch manner as before appeareth, that he ſhall 


forfeit all his goods to the king, and maketh no 


exception whether the action be true or untrue, it 


ſeemeth that the ſaid maxim more regardeth the 
general miniſtration of juſtice, than the particular 
right of the party, and therefore the property by 
the outlawry, and by the ſaid maxim ordained 
for miniſtration of juſtice is altered, and is 
given to the king, as before appeareth, and that 
doth in law and in conſcience, as well as if the 


action were true. And then the party that is fo 


outlawed is driven to ſue for his remedy againſt 


him that hath ſo cauſed him to be outlawed upon 


an untrue action. | „ 
Doc. If he have not ſufficient to make recom- 


pence, or die before recovery can be had, what re- 
medy is had then? | 


Stud. 1 think no remedy: and for a farther de- 
claration in this caſe, and in ſuch other like caſes, - 


where the property of goods may be altered with- 


out conſent of the owner, it is to conſider, that the 


property of goods is not given to the owners di- 
rectly by the law of reaſon, nor by the law of God, 
but by the law of man, and is ſuffered by the law 


of reaſon, and by the law of God ſo to be. For at 


2 B. C. p. 2, 2» 


the beginning all goods were in common, but after 
they were brought by the law of man into a certain 
property, ſo that every man might know his own : 
and then when ſuch property is given by the law of 
man, the ſame law may aſſign ſuch conditions upon 
the proper:y as it liſteth, ſo they be not againſt the 
law of God, ne the law of reaſon, and may lawfully 
take away that it giveth, and appoint how long the 

| property 
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property ſhall continue. And one condition that 
goeth with every property in this realm, is, If he 
that hath the property be outlawed N to Ante, 108 


ſuch proceſs as is ordained by the law, that he ſhall 
forfeit the property unto the king. And divers 
other caſes there be alſo, whereby property in goods 
ſhall be altered in the law, and the right in lands 
alſo, without aſſent of the owner, whereof I ſhall 
ſhortly touch ſome without ſaying any authority 


open market the property is altered. Alſo goods 


ſtolen and ſeiſed for the king, or waived, be forfeit, Finch Law 212, 
- unleſs appeal or indictment be ſued. 
if they be proclaimed, and be not after claimed by Ms lat. 
the owner within the year, be forfeit; and alſo a Ante, 67. 


deodand * is forfeit (to whomſoever the property was 
before, except it belonged to the king) and ſhall be 
diſpoſed for the ſoul of him that was ſlain therewith ; 


and a fine with a nonclaim at the common law 
was a bar, if claim were not made within a year, 


as it is now by ſtatute if the claim be not made 


within five years, And all theſe forfeitures were 


ordained by the law upon certain conſiderations, 
which I omit at this time: but certain it is that 
none of them were made upon a better conſidera- 
tion than this forfeiture of utlagary was. For ifno 
eſpecial puniſhment ſhould have been ordained for 
offenders that would abſent themſelves, and not ap- 
pear when they were ſued in the king's courts, 


many ſuits in the king's courts ſhould have been 
of ſmall effect. And ſith this maxim was ordain- 


ed for the execution of juſtice, and as much done 


— — 


* Deodand ſignifies accidental death, which happens 


without the intervention of human means, and induces 


a forfeiture which was formerly paid into the hands of 
the king's almoner, to be applied to pious uſes for the 
ſoul of the deceaſed. But good ſenſe having prevailed 
over 1gnorance and ſuperſtition, it is not now applied to 


ſuperſtitious uſes, but remains part of the revenue of the 


crown, unleſs where lords of franchiſes are intitled to it 
dy grant, Foſter's Crown Law, p. 266. 
| therein 


therein, for the more ſhortneſs. Fir, By a fale in Poll. 255. 


Alſo ſtrays, 1 B. C. 297. 
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| therein by the common law as policy of man couid | 


reaſonably deviſe, to make tbe party have know- 
ledge of the ſuit, and now is added thereto by the 
ſtatute made the ſixth year of H. VIII.“ that a writ 
of proclamation ſhall be ſued iſ the party be dwell- 
ing in another ſhire: it ſeemeth that ſuch title, as 


is given to the king thereby, is good in conſcience, 


eſpecially ſeeing that the king is bound to make 
proceſs upon the ſurmiſe of the plaintiff, and may 
not examine, but by plea of the, party, whether 
the ſurmiſe be true or not. But if the party be re- 
turned five times called, where indeed he was 
never called, (as in the ſecond caſe of the: laſt 
chapter of the ſaid dialogue in Latin is contained) 


then it ſeemeth the party ſhall have good remedy 


by petition to the king, ſpecially if he that made 
the return be not ſufficient to make recompence, 
or die before recovery can be had. 

Doct. Now fith I have heard thine opinion in 
this caſe, whereby it appeareth that many things 
muſt be ſeen, or a full and plain declaration can be 


made in this behalf, and ſecing alſo that the plain 


anſwer to this caſe ſhall give a great light to divers 
other caſes that may come by ſuch forfeiture : 1 
pray thee give me a farther reſpite ere that I ſhew 
thee, my full opinion therein, and hereafter I ſhall 


right gladly doit. And therefore I pray thee pro- 


ceed now to ſome other caſe. 


CHAT. -£V; 

N The third queſtion of the fludent. 
Stud. J F a ſtranger do waſte in lands that another 

holdeth for term of life, without aſſent of 
the tenant for term of life, whether may he in the 
reverſion recover treble damages, and the place waſt- 
ed, agaiuſt the tenant for term of lite, according to 
the ſlatute, in conſcience, as he may by the law, if 
the ſtranger be not ſufficient to make recompence 
for the waſte done ? | 


— 


Cap, 4. to which may likewiſe be added the ſtatute 
31 Eliz.c. 3. 


4 — » A 


CHAPTER. Iv. 


Dod. Is the law clear in this caſe, that he in the 
reverſion ſhall recover againſt the tenant for term 
of life, though that he aſſented not to the doing of 
waſte ? : V2 | 

Stud. Vea verily ; and yet if the tenant for term 
of life had been bounden in an obligation in a cer- 
tain ſum of money, that he ſhould do no waſte, he 
ſhould not forfeit his bond by waſte of a ſtranger. 


And the diverſity is this. It hath been uſed as an, 


antient maxim in the law, that tenant by the cour- 
teſy and tenant in dower ſhould take the land 
with this charge, that is to ſay, that they ſhould do 


no waſte themſelves, nor ſuffer none to be done: 


and when an action of waſte was given after againſt 
a tenant for term of life, then he was taken to be in 
the ſaſhe caſe, as to the point of waſte, as tenant by 
the courteſy and tenant in dower was, that is to ſay, 
that he ſhould do no waſte, nor ſuffer none to be 
done; for there is another maxim in the law of 
England, that all caſes like unto other caſes ſhall be 
judged after the ſame law as other caſes be : and 
ſith no reaſon of diverſity can be aſſigned why the 
tenant for term of life, after an action of waſte was 
given againſt him, ſhould have any more'favour in 
the law than the tenant dy the courteſy or tenant in 
dower ſhould; therefore he is put under the fame 


maxim as they be, that is to ſay, that he ſhall do 


no waſte, ne ſuffer none to be done. And ſo it 
ſeemeth that the law in this caſe doth not conſider 
the ability of the perſon that doth the waſte, whe- 
ther he be able to make recompence for the waſte 
or not, but the aſſent of the ſaid tenants, whereby 
they have wilfully taken upon them the charge to 
ſce that no waſte ſhall be done. 

Dea. J have heard that if houſes of theſe tenants 


be deſtroyed with ſudden tempeſt, or with ſtrange 


enemies, that they ſhall not be charged with waſte. 
Stud. Truth it is. | | 
Doct. And I think the reaſon is, becauſe they can 
have no recovery over. | | 
Stud. I take not that for the reaſon, but that it is 
1 An 


. 3 Cro. 430. 


* 


Ante, 103. 


Co. Lit. 53. 
Noy's Max. 16. 
2 Inſt. 303. 


DIAL o G u 35 0, 


an old reaſonable maxim in the law, that th ey 


ſhould be diſcharged in theſe caſes, Howbeit ſome 
- will ſay, that in theſe caſes the law of reaſon doth 


diſcharge them : and therefore they ſay, that if a 
ſtatute were made that they ſhould be charged in 
theſe caſes of waſte, that the ſtatute were againſt 
reaſon, and not to be obſerved. But yet neverthe- 


leſs I take it not ſo; for they might refuſe to take 


ſuch eſtate if they would, and if they will take the 
eſtate after the law made, it ſeemeth reaſonable that 


they take it with the charge, and with the condition 


that is appointed thereto by the law, though hurt 


might follow to them afterward thereby. For it is 
oftentimes ſeen in the law, that the law doth ſuffer 
him to have hurt without help of the law that will 
wilfully run into it of his own act, not compelled 
thereto, and judgeth it his folly ſo to run into it; 


for which folly he ſhall alſo be many times with- 


Noy's Max, I 6. 


out remedy in conſcience. As if a man take land 
for term of life, and bindeth himſelf by obligation 
that he ſhall leave the land in as good caſe as he 
found it; if the houſes be after blown down with 
tempeſt, or deſtroyed with ſtrange enemies, as in 
the caſe that thou haſt put before, he ſhall be bound 
to repair them, or elſe he ſhall forfeit his obligation 
in law and conſcience : becauſe it is his own act to 
bind him to 1t, and yet the law would not have 
bound him thereto, as thou haſt ſaid before. So 
methinketh that the cauſe why the ſaid tenants be 


_. diſcharged in the law in an action of waſte, when 


the houſes be deſtroyed by ſudden tempeſt, or by 
ſtrange enemies, is by a ſpecial reaſonable maxim 
in the law, whereby they be excepted from the other 
general bond before rehearſed, that is to ſay, they 


hall at their peril ſee that no waſte ſhall be done, 


and not by the law of reaſon : and ſith there is no 
maxim in this caſe to help this tenant, ne that he 
cannot be holpen by the law of reaſon, it ſeemeth 
that he ſhall be charged in this caſe by his own act 
both in law and conſcience, whether the ſtranger 


be able to recompence him or not, | 
Des, 


CHAPTER IV. 


Doe. J doubt in this caſe whether the maxim 2 Ind. 245. 
that thou ſpeakeſt of be reaſonable or not, that is to 82 3 


o. Litt. 54. 


ſay, that tenants by the courteſy, and tenants in Ante, 107. 


dower, were bound by the common law, that they 
ſhould do no waſte themſelves, and over that at their 
peril to ſee that no waſte ſhould be done by none 
other. For that law ſeemeth not reaſonable that 


bindeth a man to an impoſſibility : * and it is impoſ- 


ſible to prevent that no waſte ſhall be done by 


ſtrangers; for it may be ſuddenly done in the 


night, that the tenants can have no notice of, or by 
great power, that they be not able to reſiſt : and 
therefore me thinketh they ought not to be charged 
in thoſe caſes for the waſte without they may have 
good remedy over; and then percaſe the ſaid maxim 


were ſufferable, and elſe methinketh it is a maxim 


againſt reaſon, 


Stud. As I have ſaid before, no man ſhall be com- 


pelled to take the bond upon him, but he that will 
take the land; and if he will take the land, it is 


reaſon he take the charge, as the law hath appoint- 


ed it +: and then if any hurt grow to him thereby, 
it is through his own act, and his own aſſent, for 
he might have refuſed the leaſe if he would. 

Dot. Though a man may refuſe to take eſtate 
for term of life, or for term of years, and a woman 
may refuſe to take her dower ; yet tenant by the 


courteſy cannot refuſe to take his eſtate, for imme- 


diately after the death of his wife the poſſeſſion 


abideth ſtill in him by the act of the law, without 


entry: and then I put the caſe, that after the death 
of his wife he would waive the poſſeſſion, and after 
waſte were done by a ſtranger, whether thinkeſt 


thou that he ſhould anſwer to the waſte ? . 


Stud, I think he ſhould by the law. 


De#. And how ſtandeth that with reaſon, ſeeing 
there 1s no default in him? 5 


* Lex cogit neminem ad vana aut impoſſibilia. 5 Rep. 21. 


+ Agreeable to the maxim, Qui fentit commodum, de- 
bet ſentire incommodum fre onus. | | 


1 2 Stud, 


Poſt; 263. 
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$:ud. It was his default, and at his own peril, that 
he would marry an inheritrix, nee ſuch dan- 


ger might follow. 5 
Dod. I put the caſe that he were within age at 
the marriage, or that the land deſcended to his wife 


after he married her. 
Frud. There thou moveſt a froth doubt than 


the firſt queſtion is: and though it were as thou 
ſayeſt, yet thou canſt not ſay but that there is as 


great default in him, as in him in the reverſion ; 
and that there is as great reafon why he ſhould be 
charged with the waſte, as that he in the reverſion 
ſhould be diſherited, and have no manner of reme- 
dy, ne yet no profit of the land, as the other hath. 

And though the ſaid maxim may be thought very 
ſtrait to the faid tenants; yet it is to be favoured as 
much as may be reaſonably, becauſe it helpeth much 
the commonwealth ; for it hurteth the common- 
wealth greatly when woods and houſes be deſtroy- 
ed; and if they ſhould anfwer for no waſte, but for 
waſte done by themſelves, there might be waſtes 
done by ſtrangers by commandment or aſſent, in 


uch colourable manner, that they in the reverſion 


ſhould never have proof of their aſſent. 

Dost. 1 am content thine opinion ſtand for this 
time, and 1 pray thee now proceed to another que- 
ſtion. f 


CHAP: F. 
q The fourth queſtion of the Pudent. 


Stud. F he that is the very heir be certified by the 
ordinary, baſtard, and after bring an action 


as heir againſt another perſon : whether may any 
man, Knowing the truth, be of counſel with the 


tenant, and plead the ſaid certificate againſt the 
demandant by conſcience or not ? 

Doct. Is the law in this caſe, that all other againſt _ 
whom the demandant bath title ſhall take advantage 


of this certificate, as well as he at n ſuit he is 


certified baſtard ? 
g Stud. 


CHAPTER: V 


Stud. Vea verily, and that for two cauſes, where- 
of the one is this. There is an old maxim in the 
law, that a miſchief ſhall be rather ſuffered than an 
inconvenience: and then in this caſe if another writ 
ſhould afterward be ſent to another biſhop in ano- 
ther action, to certify whether he were a baſtard or 
not : peradventure the biſhop would certify that he 


were mulier, that is to ſay, lawfully begotten, and 


then he ſhould recover as heir: and ſo he ſhould in 
one ſelf court be taken as Mulier ang baſtard. For 
avoiding of which contrarioſity, the law will ſuffer 
no more writs to go forth in that caſe, and ſuffereth 


alſo all men to take advantage of the certificate, ra- 
ther than to ſuffer ſuch a contradiction in the court, 


which in the law is called an inconvenience. And 
the other cauſe is, becauſe this certificate of the bi- 
ſhop is the higheſt trial that is in the law in this 
behalf: but this is not underſtood but where baſtardy 
is laid in one that is party to the writ; for it baſtardy 
be laid in one that is a ſtranger to the writ, as if 
vouchee pray in aid for ſuch other, then that baſtardy 
ſhall be tried by twelve men, by which trial he in 
whom the baſtardy is -Jaid ſhall not be concluded, 
becauſe he is not privy to the trial, and may have 
no attaint; but he that is party to the iſſue may 
have attaint, and therefore he ſhall be concluded, 
and none other but he. And foraſmuch as the ſaid 
maxim was ordained to eſchew an inconvenience, 
(as before appeareth) it ſeemeih that every man 
learned may with conſcience plead the ſaid certifi- 
cate for avoiding thereof, and give counſel therein 
to the party according unto the law, or elſe the ſaid 
inconvenience mult needs follow. But yet never- 
theleſs I do not mean thereby, that the party may 
after, when he hath barred the demandant by the 
ſaid certificate, retain the land in conſcience by rea- 
ſon of the ſaid certificate: for though there be no 
Jaw to compel him to reſtore it, yet I think well 
that he in conſcience is bound to reſtore it, if he 
knew that the demandant is the very true heir, 
whereof I have put divers caſes like in the ſeven- 
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teenth chapter of our firſt dialogue in Latin. But 
my intent is, that a man learned in the law, in this 
caſe, and other like, may with conſcience give his 
counſel according to the law, in avoiding of ſuch 
things as the law thinketh ſhould for a reaſonable 
cauſe be eſchewed. 1 

Doc. Though he that doth not know whether 
he be a baſtard or not may give his counſel, and 


alſo plead the ſaid certificate; yet I think that he 
that doth know himſelf to be the very true heir 


may not plead it: and that is for two cauſes, where- 
of a wen is this: every man is bound by the law 
of reaſon to do as he would be done to: but I think 
that if he that pleadeth that certificate were in like 


caſe, he would think that no man, knowing the 
certificate to be untrue, might with conſcience plead 
It againſt him, wherefore no more may he plead it 


againſt none other. The other cauſe is this : Al- 
though the certificate be pleaded, yet is the tenant 
bounden in conſcience to make reſtitution thereof, 
as thou haſt ſaid thyſelf; and then in caſe that he 


would not make reſtitution, then he that pleadeth 


the plea ſhould run thereby in like offence, for he 
hath holpen to ſet the other man in ſuch a liberty, 
that he may chuſe whether he will reſtore the land 
or not; and ſo he ſhould put himſelf to jeopardy: 
of another man's conſcience. And it is written, 


| Fil. 3. Qui amat periculum peribit in illo, that is, 


He that wilfully will put himſelf in jeopardy to of- 


fend, ſhall periſh therein. And therefore it is the 


ſureſt way, to eſchew perils, for him that knoweth 
that he is heir, not to plead it. And as for the in- 
convenience that thou ſayeſt muſt needs follow, but 
the certificate be pleaded; as to that it may be an- 
iwered, that it may be pleaded by ſome other that 
knoweth not that he is very heir : and if the caſe bg 
ſo far put, that there is none other learned there but 
he, then methinkgth that he ſhall rather ſuffer the 
ſaid inconvenience, than to hurt his own conſcience: 
for alway charity beginneth at himſelf, and ſo every 
man ought to ſuffer all other offences rather than 
; himſelf 


CHAPTER. vl. 


himſelf . And now that thou know- 
eſt mine opinion in this caſe, I pray thee proceed to 
e 3 


CHAP. Vt: 
q The fifth queſtion of the ftudent. 


Stud. HETHER may a man with con- 
ſcience be of counſel with the plain- 
tiff in action at the common law, knowing that 


119 


the defendant hath ſufficient matter in conſcience 


whereby he may be diſcharged by a /ubpena in the 


chancery, which he cannot plead at the common 


law, or not? 

Do#. I pray thee put a caſe thereof in eoinyin, 
for elſe the queſtion 1s very general, 

Stud, I will put the fame caſe that thou putteſt 
in our firſt dialogue in Latin, the twelfth chapter, 
that is to ſay, If a man bound in an obligation pay 
the money, and taketh no acquiltance, ſo that by 
the common Jaw he ſhall be compelled 'to pay the 
money again, for ſuch conſideration as appeareth in 
the fifteenth chapter of the ſaid dialogue, where it 
is ſhewed evidently how the law in that caſe is made 
upon a good reaſonable ground, much neceſſary for 


Ante, 36. 


all the people, howbeit that a man may ſometime, 


through his own default, take hurt thereby; herein 
1 pray thee ſhew me thine opinion. 

DoF. This caſe ſeemeth to be like to the caſe 
that thou haſt next before this, and that he that 
knoweth the payment to be made doth not as he 
would be done to, if he gave counſel that an action 
ſhould be taken to have it payed again. 

Stud. If he be ſworn to give counſel according 
to the law, as ſerjeants at the law be, it ſeemeth he 
is bound to give counſel according to the law, for 
elſe he ſhould not perform his oath. _ 

Doe. In theſe words (according to the law) is under- 
ſtood the law of God, and the law of reaſon, as well 
CO the law and cuſtoms of the realm: for as thou 

„ haſt 


Ante, 116. 
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haſt ſaid thyſelf, in our firſt dialogue in Latin, that 
the law of God, and the law of reaſon, be two ſpe- 
cial grounds of the laws of England, wherefore (as 
methinketh) he may give no counſel (ſaving his oath) 
neither againſt the law of God, nor the law of. rea- 
ſon. And certain it is, that this article, that is to 
ſay, that a man ſhall do as he would be done to, is 
grounded upon both the ſaid laws. And firſt that 


it is grounded upon the law of reaſon, it is evident 


of itſelf. And in the ſixth chapter of St. Luke it is 
ſaid, Et prout vultis ut faciant vobis homines, & wes 
fecite illis ſimiliter; that is to ſay, All thak other 
men ſhould do to you, do you ts them: and fo it 


is grounded upon the law of God. Wherefore if 


he ſhould give counſel againſt the defendant in that 
Caſe, he ſhould do againſt both the ſaid laws. 

Stud, If the defendant had no other remedy but 
the common Jaw, I would agree well it were as thou 
ſayeſt, but in this caſe he may have good remedy 
by a /ubpzna - and this is the way that ſhall induce 
him directly io his /ubpena, that is to ſay, when it 
appeareth that the plaintift ſhall recover by law. 

Dot. Though the defendant may be diſcharged 
by /ubpena, yet the bringing in of his proofs there 
will be to the charge of the defendant, and alſo the 
proofs may die or they come in. Alſo there is a 
ground in the law of reaſon, Quod nihil poſſimus con- 
tra veritatem, (that is) We may do nothing againſt 


the truth; and ſith he knoweth it is truth that the 


money is paid, he may do nothing againſt the truth; 
and if he ſhould be of dounſel with the plaintiff, he 
mult ſuppoſe and aver that it is the very due debt of 
the plaintiff, and that-the defendant with-holdeth it 
from him unlawfully, which he knoweth himſelf ta 
be untrue : wherefore he may not with conſcience 
in this caſe be of counſel with the plaintiff, know- 
ing that the plaintiff is paid already, Wherefore if 
thou be contented with this anſwer, I pray thee 
proceed to ſome other queſtion, 


Stud. 1 will with good-will, 
CHAP, 
. | 


C H A VII. 
The ſixth queſtion of the fludent. 


Man maketh a feoffment to the uſe of him 
and of his heirs, and after the feoffor putteth 

in his beaſts to manure the ground, and the feoffee 
taketh them as damage-ſeafant, and putteth them 
in pound, and the feoffor bringeth an action of treſ- 
pals againſt him for entering into his ground, &c. 
Whether may any man, knowing the ſaid uſe, be 
of counſel with the feoffee to avoid the action? 

Doe. May he by the common law avoid that 
action, ſeeing that the feoffor ought in conſcience 
to have the profits? 9 

Stud. Yes, verily; for as to the common law the 
whole intereſt is in the feoffee, “ and if the feoffee 
will break his conſcience, and take the profits, the 
feoffor hath no remedy by the common law, but 
is driven in that caſe to ſue for his remedy by ſub- 
pœna for the profits, and to cauſe him to enfeoff him 
again: and that was ſometime the moſt common 
caſe where the ſubpœna was ſued, that is to ſay, be- 
fore the ſtatute of R. 3. but ſith the ſtatute, the 
feoffor may lawfully make a feoffment. But never- 
theleſs, for the profits received, the feoffar hath yet 
no remedy but by /ubpena as he had before the fig 
ſtatute, And ſo the ſuppoſal of this action of treſ- 
Pals is untrue in every point as to the common law. 

Doc. Though the action be untrue as to the law, 
yet he that ſueth it ought in conſcience to have that 
he demandeth by the action, that is to ſay, Da- 
mages for his profits ; and as it ſeemeth, no man 
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may with conſcience give counſel againſt that he 


knoweth conſcience would have done. 


Stud. Though conſcience would he ſhould have | 
the profits, yet conſcience will not that for the at- 
| taining thereof the feoffor ſhould make an untrue 


ſurmiſe. Therefore againſt the untrue ſurmiſe every 


man may with conſcience give his counſel; for in 
| | that 
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that doing he reſiſteth not the plaintiff to 83 the 


profits, but he withſtandeth him that he ſhould not 


maintain an untrue action for the profits. And it 
ſufficeth not in the law, ne yet in conſcience, as me 
ſeemeth, that a man have right to that he ſueth for, 


but that alſo he ſue by a juſt means, and that he 


have both good right, and alſo a good and a true 
conveyance to come to his right. For if a man 
have a right to lands as heir to his father, and he 
will bring an action as heir to his mother, that 
never had right, every man may give counſel 
againſt the action, though he know he have right by 
another means; and ſo, as methinketh, he may do 
in dilatories, whereby the party may take hurt if it 
were not pleaded, though he know the plaintiff 
have right; as if the party or the town be miſ- 
named, or if the degrees in writs of Entry be miſ- 
taken; but if the party ſhould take no hurt by ad- 
mitting of a dilatory, there he that knoweth that 
the plaintiff hath right, may not plead that dilatory 
with conſcience, As in a Formedon to plead in 
abatement of the writ, becauſe he hath not made 
himſelf heir to him that was the laſt ſeiſed; or in a 


wit of right, for that the demandant had omitted 


one that tended right, ne ſuch other. Ne he may 
not aſſent to the calting of an efloin nor protection 
ſor him, if he know that the demandant hath right; 
ne he may not vouch for him, except it be that he 


knoweth that the tenant hath a true cauſe of a vou- 


cher and of lien, and that he doth it to bring him 
thereto, And in like wiſe he may not pray in aid 
for him, unleſs he know the prayee have good cauſe 


of voucher and lien over ; or that he knew that the 


prayee hath ſomewhat to plead that the tenant may 
not plead, as villeinage in the demandant, or ſuch 
other. 

Do. Though the plaintiff hath brought an 
action that is untrue, and not maintainable in the 
law, yet the defendant doth wrong to the plaintiff 
in the with-holding of the profits as well before the. 
action brought, as hanging the action; and that 

5 : = ont: 


wrong, as it ſeemeth, the counſellor doth maintain, 
and alſo ſheweth himſelf to favour the party in 
that wrong, when he giveth counſel againſt the 
action. | 5 

Stud. If the plaintiff do take that for a favour, 
and a maintenance of his wrong, he judgeth farther 
than the cauſe is given, ſo that the counſellor do no 
more but give counſel againſt the action: for though 
he give him counſel to withſtand the action for the 
untruth of it, and that he ſhould not confeſs it, and 
to make thereby a fine to the king without cauſe; 
yet it may not ſtand with reaſon that he may give 2 B. 392. 
counſel to the party to yield the profits. And there- 
fore I think he may in this caſe be of counſel with 
him at the Common law, and be againſt him in 
Chancery, and in either court give his counſel, with- 
out any contrariofity or hurt of conſcience. And 
upon this ground it is, that a man may with good 
conſcience be of counſel with him that hath land 
by deſcent, or by a diſcontinuance without title, if 
be that hath the right bring not his action accord- 
ing to the law, for the recovering of his right in 
that behalf, „ 


„„ 
De ſeventh queſtion of the Aludent. 


JF a man take diftreſs for debt upon an obliga- ante, 24. 
tion, or upon a contract, or ſuch other thing Poſt. 128. 
that he hath right title to have, but that he ought 
not by the law to diſtrain for it, and nevertheleſs he 
keepeth the ſame diſtreſs in pound till he be paid of 
his duty, what reſtitution is he bound to make in 
this caſe ? Whether ſhall he repay the money, be- 
cauſe he is come to it by an unlawful means, or onl 
reſtore the party for the wrongful taking of the di- 
ſtreſs, or for neither? I pray you ſhew me. 
Do. What is the law in this caſe ? | 
Stud, That he that is diſtrained may bring a ſpe- g,yer'; Rep, 
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cial action of treſpaſs againſt him that diſtrained 25 
for that he took his beaſts wrongfully, and kepy 


them till he made a fine; and therefore he ſhall 
recover the fine in damages, as he ſhall do for the 


reſidue of treſpaſs : for the taking of the money by 
ſuch compulſion, is taken in the Jaw but as a 


fine wrongfully taken, though it be his duty to 


2 New Abr. P · 2. 


ſuch manner as the law 


have it. 

Dozz. Yet though he may ſo recover, methinketh 
that as to the repayment of the money, he is not 
bound thereto in conſcience, ſo that he take no 
more than of right he ought to have : for though 
he came toit by unjuſt means, yet when the money 


is paid him, it is his of right, and he is not bound 


to repay it, unleſs it be recovered as thou ſaid'ſt; 
and then when he hath repayed it, he is as me- 


thinketh, reſtored to his firſt action. But to the 
redelivery of the beaſts, with ſuch damages and 


ſuch hurt as he hath by the diſtreſs, I ſuppoſe he 


is bound to make recompence of them in con- 
ſcience without compulſion or ſuit in the law: for 
though he might rey have ſued for his duty in 

ath ordered; yet I agree 
well that he may not take upon him to be his 
own judge, and to come to his duty againſt the 
order of the law. And therefore if any hurt 
come to the party by the diſorder, he is bound to 
reſtore it. But I would think it were the more 
doubt, if a man took ſuch a diſtreſs for a treſpaſs 
done to him, and keepeth the diſtreſs till amends 
be made for the treſpaſs: for in that caſe the da- 
mages be not in certain, but be arbitrable either 
by the aſſent of the parties, or by twelve men. And 
it ſeemeth that there is no aſſent of the party in this 
caſe, eſpecially no free aſſent, for that he doth is 
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by compulſion, and to have his diſtreſs again, and 


To his aſſent is not much to be pondered in that caſe, 
for all his aſſeſſing of him that took the diſtreſs, 
and ſo he hath made himſelf his own judge, and 
that is prohibitedin all laws : but in that caſe where 


the diſtreſs is taken for debt, he is not his own 
judge; for the debt was judged in certain before the 


firſt contract, and therefore ſome think great di- 
verſity betwixt the caſes. ee 

Stud. By that reaſon it ſeemeth, that if he that 
diſtraineth in the firſt caſe for the debt take any 
thing for his damages, that he is bound in conſci- 
ence to reſtore it again; for damages be arbitrable, 


and not certain, no mote than treſpaſs is , and me 


ſeemeth that beth in the caſe of tteſpaſs * and debt, 


he is bound in conſcience to reſtore that he taketh : 
for, though he ought in right to have like ſum as 


he receiveth, yet he ought not to have the money 


that he receiveth, for he came to the money by an 
unjuſt means; wherefore it ſeemeth he ought to re- 
_ ſtore it again. | 


Doc. And if he ſhould be compelled to reſtore it 


again, ſhould he not yet (for that he received it 


once) be barred of his firſt ation natwithſtanding 
the payment? by 


Stud.] will not at this time clearly aſſoil thee that 


queſtion ; but this I will ſay, That if any hurt come 
tohim thereby, it is through his own default, for 
that he would do againſt the law: but gevertheleſs 


a little I will ſayita thy queſtion, that, as me ſeem- 
eth, when he hath repaid the money, that he is re- 
ſtored to his farſt action. As if a man condemned 


This cannot be underſtood of a treſpaſs damage 
feaſant, for in that caſe it is clear that a man may law- 
fully diſtrain the beaſts of a ſtranger which come upon 
his premiſes ; and if reaſonable tender of amends is 
made him by the owney of the beaſts before they are 
impounded, and he accepts it, he is not bound to re- 
pay the money either in law or equity. 


in 


1 25 


24 _ a - 
* r 
bs 
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In an action of treſpaſs pay the money, and aftet 
the defendant reverſe the judgment by a writ of er- 


' ror, and have his money repaid, then the plaintiff is 


reſtored to his firſt action. And therefore if he that 
in this caſe took the money, reſtore that he took by 
the wrongful diſtreſs, or that he ordered the matter 
ſo liberally that the other murmur not, ne complain 


not at it, me ſeemeth he did very well to be ſure.in 
conſcience : and therefore I would adviſe every man 


to be well aware how he diſtraineth in ſuch caſe 
againſt the law. | 


Dof. Thy counſel is good, and J note much in 


this caſe, That the party may have an action 
of treſpaſs againſt him that diſtraineth, ſo that 


he is taken in the law but as a wrong-doer; and 


therefore to pay the money again is the ſure way, 


2 Inſt. 118. 
Noy's Max. 42» 
Gilberr's Diſ- 
treſſes, 7, 8. 


as thou haſt ſaid before. And I pray thee now 


ſhew me for what a man may lawfully diſtrain, as 
thou thinkeſt. | 


CHAT | 
¶ For what things a man may laufully diſtrain. 


Stud. Man may lawfully diſtrain for a rent-ſer- 


vice, and for all manner of ſervices, as 
homage, fealty, eſcuage “, ſuit of court, reliefs, and 
ſuch other. Alſo for a rent reſerved upon a gift in 


tail, a leaſe for term of life, for years, or at will, if 


| Co. Lit. 142. 


he reſerve the reverſion, the feoffor ſhall diſtrain of 


common right, though there be no diſtreſs ſpoken 


of. But in caſe a man make a feoffment, and that 
in fee by indenture, reſerving a rent, he ſhall not di- 
ſtrain for that rent, unleſs a diſtreſs be expreſly re- 
ſerved; + and if the feoffment be made without a 


* As the ſervice of eſcuage was peculiarly incident to 
knight ſervice, it is entirely aboliſhed by the ſtatute of 
12 Car. 2. Ante, p. 27. and does not rank among the 
modern Ezgli/þ tenures, like homage fealty and relief. 

+ But it ſeems to be good. to bind the feoffee by way 
ef contract. 2 New Abr. 106. 


4 | deed 


cn PEER 


deed reſerving a rent, that reſervation is void in 

law, and he ſhall have the rent only in conſcience, 

and ſhall not diftrain for it. And like law is where 

a gift in tail, or a leaſe for term of life is made, 

the remainder over in fee, reſerving. a rent, that re- Litt. ſect. 215. 
ſervation is void in the law. 

Alſo, if a man ſeiſed of land for term of life Br. Reſervation 
granteth away his whole eſtate, reſerving a rent,that * 
reſervation is void in the law, without it be by i in- 
denture; and if it be by indenture, yet he ſhall not 
diſtrain for the rent, but a diſtreſs be reſerved. And Br. Difreſs, pl. 
for amerciaments in a leet the lord ſhall diſtrain *; 8. 


but for amerciaments in a Court-Baron be ſhall not T Cor 4s 


m Roll. Rep, 
diſtrain 1x. 201. 


Alfo, if a man makes a leaſe at 14; chaelmas for a Cto. Elis. 746, 
year, reſerving rent payable at the feaſts of the An- 
nunciation of our lady, and faint Michael the arch- 
angel; in that caſe he ſhall diſtrain for the rent 
due at our Lady-day, but not for the rent due at Co. Litt. 47. 
| Michaelmas, becauſe the term is expired. 4 4 8 Ton 
But if a man make a leaſe at the feaſt of Chriftmas, © 7? | 
for to endure to the feaſt of Chriſimas next follow- : 
ing, that is to ſay, for a year, reſerving a rent at the 
aforeſaid ſeaſts of the Annunciation of our lady, and 
ſaint Michael the archangel ; there he ſhall diſtrain 
for both the rents as long as the term continued, 
that is to ſay, till that aforeſaid feaſt of Chri/tmas. 8 
And if a man hath land for term of life of Jobn Br. Diſtreſs, 
at Vote, and maketh a leaſe ſor term of years, re- Pl- 74. 


—— 


* Or he may have an action © of debt, Cro. Is 
382. 1 Will. 248. 

+ But if the lord can +} in a diſtreſs for the 
amerciament, then it becomes lawful. Gilbert Law of 
Diſtreſles, 16. 

t By the 8 Ann. c. 14. Rent may be diſtrained for 
after determination of the leaſe, in the ſame manner as 
before, if the diftreſs is made within 6 calendar months 
afterwards, andduring the continuance of the landlord's 


title, and the poſſeſſion of the tenant from whom the 
arrears are due, 


ſerving 


128 


GCilb. Law of 
Diltreiles, 31. 


; | Litt, ſe&, 226. 


Co. Litt. 143. 


Kelw. 82. 
Bro. Tit. 

- Heriot, 2. 
Noy's Max. 25. 


Co. Litt. 142. 


riſing. Mirr. c. 2. ſect. 6. 


DIALOGUE I. 
ſerving a rent, the rent is behind: and Jobn at Nets 
dieth; there he ſhall not diſtrain, becuaſe his rever= 
ſion is determined. 

Alſo, if he to whoſe uſe feoffees been ſeiſed mak- 
eth a leaſe for term of years, or for term ot life, or 
a gift in tail reſerving arent; there the reſervation 
is good, and the leflor ſhall diſtrain. 

And if a townſhip be.amerced, and the neigh. 
bours by aflent afle(s a certain ſum upon every in- 


habitant, and agree that if it be not paid by ſuch a 
day, that certain perſons thereto aſſigned ſhall di- 


ſtrain; in this caſe the diſtreſs is lawful. If lord- 


and tenant be, and if the tenant do hold of the lord 
by fealty and rent, and the lord doth grant away 
the fealty, reſerving the rent, and the tenant at- 
turneth ; in this caſe he that was lord may not di- 
train for the rent, for it is become a reut-ſeck.“* 
But if a man make a gift in tail to another, re- 
ſerving fealty and certain rent, and after that he 
granteth away the fealty, reſerving the rent and 
the reverſion to himſelf; in this caſe he ſhall di- 
ſtrain for the rent, for the grant of the fealty is 


void, for the fealty cannot be ſevered from the re- 


655 Alſo, for heriot-ſervice the lord ſhall 


diſtrain 4; and for heriot-cuſtom he ſhall ſeiſe, and 


not diſtrain. Alſo, if rent be aſſigned, to make a 
partition or aſſignment of dower legal, he or ſhe 
to whom the rent is aſſigned may diſtrain. And in 
all theſe caſes aboveſaid, where a man may diſtrain, 
he may not diſtrain in the night, f but for damage- 
feaſant ; that is to ſay, where beaſts do hurt in his 


ground, he may diſtrain in the night. Alſo for 


waſtes, for reparations, for COINS, for debts up- 


ts, 


By ſtat. 4 Geo. 2. c. 28. the like remedy is given 
by Ailireſ; for rent-ſeck as for any other rent. | 

+ Or he may ſeize at his election. Cro, Eliz. 32. 
Cro. Jac. 260. 3 Mod. 231. 

t Which according to the author of the Mirror 
and conſtruction of law, is after ſun-ſet, and before ſun. 


on 


„HAT TEN N. 


on contracts, or ſuch other, no man may lawfully 
diſtrain. 


1 


q The eighth. queſtion of the fludent. 
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F a man do a treſpaſs, and after make his exe- 14 
cutors, and die before any amends made; 
whether be his executors bound in conſcience to 
make amends for the treſpaſs, if they have ſuffi- 
_ cient goods thereto, though there be no remedy 
againſt them by the law to compel them to it? 
Dc. It is no doubt but they are bound thereto 
in conſcience, before any other deed in charity that 
they may do for him of their own devotion. | 
Stud. Then would I wit, if the teſtator made le- 
cacies by his will, whether the executors be bound 
to do firſt, that is to ſay, to make amends for the 
treſpaſs, or to pay the legacies, in caſe they have no 
goods to do both ? TY 
Do#. To pay legacies : for if they ſhould firſt 
make recompence for the treſpaſs, and then have 
not ſufficient to pay the legacies; they ſhould be Offie ofExecu 
taken in the law as waſters of their teſtator's goods; Ni 
i oy's „ 5. 
for they were not compellable by no law to make office of Execu - 
amends for the treſpaſs, becauſe every treſpaſs dieth tor, 126. 
with the perſon * ; but the legacies they ſhould be 
compelled by the law ſpiritual to fulfil, and fo they 
ſhould be compelled to pay the legacies of their own 
| goods, and they ſhall not be compelled thereto. by 
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* This maxim not beiug generally true, but liable to 
many exceptions, leaves the law undefined as to the 
kind of perſonal actions which die with the perſon or 
ſurvive againſt the executor. However, it may be 
affirmed with certainty, that where the cauſe of action 
is a tort, or ariſes ex delicto, ſuppoſed to be by force and 
battery, againſt the king's peace; there the action dies, 
as trover, battery, falſe impriſonment, words, nuiſance, 
obſtructing lights, diverting a water-courſe, &c. Cow. 


* Rep. 374, 375. 
| K | no 


x30 pA don Ii. 


no law ne conſcience: but if the caſe were, that he 
leave ſufficient goods to do both, then methinketn 
they be bound to do both, and that they be bound to 
make amends for the treſpaſs, before they may do 
any other charitable deed for the teſtator of their 
Office of Execu- OWN mind, as I have ſaid before, except the funeral 
tor. 129, 120. expences that be neceſſary, which 52 be allowed 
2 B. C. 508. before all other things *. 
| Stud. And what the proving of the bene ? 
DoF. The ordinary may nothing take by conſci- 
ence therefore, if there be not ſufficient goods be- 
Office of Execu- ſides for the funerals, to pay the debts, and to make 
tor. 130, 131. reſtitution. And in like wiſe the executors be bound 
to pay debts upon a ſimple contract, before any 
other deed of charity that they may do for the teſta- 
tor of ther own devotion, though they ſhall not be 
compelled thereto by the law. | 
Stud. And whether thinkeſt thou that they be 
bound to do firſt, that is to ſay, to make amends 
for the treſpaſs, or to pay the debts upon a ſimple 
contract ? 
De#. To pay the debts, for that is certain, and 
the treſpaſs is arbitrable. | 
Stud, Then for the plainer declaration of this 
matter, and other like, I pray thee ſhew me thy 
mind, by what law itis, that if a man make execu- 
tors, that the executors, if they take upon them, be 
bound to perform the will, and diſpoſe the goods 
that remain for the teſtator ? | 
Doc. I think that it is beſt by the law of reaſon, 
Stud. And methinketh that it ſhould be rather by 
the cuſtom of the realm. 
Dees. In all countries, and in alllands, they make 
_ executors. | 
Stud. That ſeemeth to be rather by a general cu- 


— 


And ſee what expences and articles will be allowed 
againſt creditors in Wentworth's Office of Exec. 292. 
173. 2 Salk. 296. 3 Atk. 249. 


ſtom, 


CHAPTES © 


ſtom, after that the law and cuſtom of property was 
brought in, than by the law of reaſon: for as long 
as all things were in common, there were no execu- 
tors ne wills, ne they needed not them : and when 


T3I 


property was after brought in, methinketh that yet 


making of executors, and diſpoſing of goods by will, 
after a man's death, followeth not neceſſarily there- 
upon: for it might have been made for a law, that 
a man ſhould have had the property of his goods 
only during his life, and that then, his debts paid, 
all his goods to have been left to his wife and chil- 
dren, or next of his kin, without any legacies ma- 


king thereof; and fo it might now be ordained by 


ſtatute, and the ſtatute good, and not againſt rea- 
ſon, Wherefore it appeareth that executors have 
no authority by the law of reaſon, but by the law 
of man. And by the old law and cuſtom of the 


realm a man may make executors, and diſpoſe his 


goods by his will, and then his executors ſhall have 
the execution thereof, and his heirs ſhall have no- 
thing, but if any particular cuſtom help: and the 
executors ſhall alſo have the whole poſſeſſion and 
diſpoſition of all his goods and chattels, as well real 


Office of Execu - 


tor, 53. 57, 58, 
59. Ante, 22, 


as perſonal, though no word be expreſly ſpoken in 


the will, that they ſhall have them: and they ſhall 
have alſo actions to recover all debts due to the te- 
ſtator, though all debts and legacies of the teſtator 
be paid before, and ſhall have the diſpoſition of 
them to the uſe of the teſtator, and not to their own 
uſe. And ſo methinketh that the authority to make 
executors, and that they ſhall diſpoſe the goods for 
the teſtator,is by the cuſtom of this realm : but then, 
I think, as thou ſayeſt, that by the law of God they 
| ſhall be bound to do the firſt, that is, to the moſt 
profit of the ſoul of their teſtator, where the diſpo- 
ſition thereof is left to their diſcretion 5 and that, I 
agree well, is to pay debts upon contracts, and to 
make amends for wrong done by the. teſtator, 
though they be not compelled thereto by the law 
and cuſtom of the realm, if there be none other debt 
. 5 | nor 


Lovelaſs on 
Inteſtacy and 
Wills. 43. 


Office of Exe. 


cutor, 155, 
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DIALOGUE u. 


nor legacy that they de bound to pay by the law: 
but if two ſeveral debts be payable by the law, then 
which debt they ſhall do firſt in conſcience, I am 
ſomewhat in doubt. | 

Deg. Let us firſt know what the Common law 
is therein. 

Stud. The Common law is, That if the teſtator 
owe 10 J. to two men ſeverally by obligation, or by 
ſuch'other manner that an action lieth againſt his 
executors thereof by the law, and be leaveth goods 
to pay the one, and not both ; that in that caſe he 
that can firſt obtain bis judgment againſt the exe- 
cutors, ſhall have execution of the whole, and the 


other ſhall have no: hing : but to which of them he 


ſhall in conſcience owe his favour, the Common 
law teacheth not, „ 5 

Doc. Therein muſt be conſidered the cauſe why 
the debts began, and then he muſt after conſcience 
bear his lawtul favour to him that hath the cleareſt 
cauſe of debt: and if both have like cauſe, then in 
conſcience he muſt bear his favour where is moſt 


need and greateſt charity. 


Stud. May the executors in that caſe delay that 
action that is firſt taken, if it ſtand not with ſo good 


' conſcience to be paid as another debt whereof no 


action is brought, and procure that an action may 
be brought thereof, and then to confeſs that action, 
that he may ſo have execution, and then the execu- 


tors to be diſcharged againſt the other? 


Dee. Why may he not in that caſe pay the other | 
without action, and ſo be diſcharged in the law 
againſt the firſt? 


Stud. No verily, for after an action is taken, the 


executor may not miniſter the goods ſo, but that ke 


leave ſo much as ſhall pay the debt whereof the 

action is taken: and if he do not, he ſhall pay it of 

his own goods, except another recover and have 

judgment againſt him hanging that action, and that 

without covin. | 

Deer. Then to anſwer to thy queſtion, I think, 
that 


CHAPTER x. 


that as delays that be Jawful, as by eſſoin, i impar- 
lance, or by dilatory plza in abatement of the writ, 
that is true-he may delay it : but he may plead no 
untrue plea to prefer the other to his duty. But, I 
pray thee, what is the law of legacies, reſtitution, 
and debts upon contracts, that percaſe ought rather 


after charity to be paid than a debt upon an obli- 


gation ? What may the favour of the executor do 
in theſe caſes ? 

Stud. Nothing : for if they either perform lJega- 
cies, make geſtitutions, or pay debts upon contracts, 
and keep not ſufficient to pay debts which they are 
compelled by the law to pay, that ſhall be taken as 
a devaſtaverunt bona teftatoris, that is to ſay, that 
they have waſted the goods of their teſtator; and 
therefore they ſhall be compelled to pay the debts 
of their own goods: and ſo it is, if they pay a debt 
upon an obligation, whereof the day is yet to come, 


though it be the clearer debt, and that be the more be 


charity to have it paid, 

Doct. Yet in that caſe, if he to 1 the debt! is 
already owing forbear till after the day of the other 
obligation is paſt, en he may pay him without 
danger. 

Stud. That is true, if thang ho no action wi 
upon it; and though there be, yet if that action 
may be delayed by lawful means as thou haſt 
ſpoken of before, till after the day, and that an 
action 1s takgn upon it, then may the executor con- 
feſs the action, and then after judgment he may pay 
the debt without danger of the law. | 

Doct. Is not that confeſſing of the action ſo done 
of 2 a covin in the law ? 


Stud. No, verily ; for covin is where the action Swin. a. 459. 


is untrue, and not where the executors W a law- 
ful favour. 

Da. The ordinary, upon the 8 in all the 
caſes before rehearſed, will regard much what is 
belt for the teſtator. 

Stud. But he may not drive them to accompt 


againſt the order of the Common law. 
K 3 
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C HAF. N. 
q The ninth queſtion of the fudent. 


Man is indebted toanother upon a ſimple con- 


tract in 20/7. and he maketh his will, and be. 


gqueatheth 201. to H. Hart, and dieth, and leaveth 


goods to his executors only to bury him with, and 


to perform the ſaid legacy, and after the ſaid execu- 


tors deliver the goods of their teſtator in perform- 


ance of the ſaid bequeſt : whether is he to whom 
the bequeſt is made bound in conſcience to pay the 
ſaid debt upon the fimple contract, or not? 


Doe. Is he not bound thereto by the law ? 
Stud. No verily. 
Do#. And what thinkeſt thou he is in . ? 


Stud. I think that he is not bound thereto in con- 


ſcience, for he is neither ordinary, adminiſtrator, 
nor executor. And I have not heard that any man 
is bound to pay debts of any man that is deceaſed, 


but he be one of thoſe three. For the goods that 


the teſtator left to the executors were never charged 


# 


„ 


with the debt, but the perſon of the teſtator while 


he lived was only charged with the debt, and not 


his goods; and his executors, that repreſent his 


'eſtate after his death, having goods thereto of the 


teſtator's, be charged alſo with the debts, and not 
the goods. And therefore if an executor give away 


or ſell all the goods of the teſtator, or otherwiſe 


waſte them, he that hath the goods is not charged 
with the debts in law nor conſcience, but the exe- 
cutors ſhall be charged of their own goods. And 
in like wiſe, if fohn at Noke owe to A. B. 201. and 
A. B. oweth to C. D. 20/. and after A. B. dieth in- 
teſtate, having none other goods but the ſaid 200. 
which the ſaid Fohn at Noke oweth him; yet the 


ſaid C. D. ſhall have no remedy againſt the ſaid 


Fohn at Noke, for he ſtandeth not charged to him in 
Jaw nor conſcience. - But the ordinary in that caſe 
muſt commit adminiſtration of the goods of the ſaid 


A. B. and the ſaid adminiſtrator muſt levy the mo- 


ney of the ſaid John at N- _ and pay it to the ſaid 


CHAPTER XI. 


C. D. and the ſaid Jobn at Note ſhall not pay it him- 
ſelf, becauſe he is not charged therewith to him: 

and no more methinketh in this caſe, that he to 
whom the bequeſt is made, is neither "charged to 
him that the en was owing 1 in the law or 
conſcience. 


Do. Then 8 me „thy mind, ba what law it. 


was grounded, as thou thinkeſt, chat executors be 
bound to pay debts before legacies; whether it is 
by the law of God, or by the law of reaſon, or by 
the law of man, as thou thinkeſt ? | 

Stud. I think that it is both by the law of . 
and by the law of God. For reaſon wills that they 


ſhall do firſt that is beſt for the teſtator, and that is 


to pay debts, that their teſtator is bound to pay, be- 
fore legacies that he is not bound to. And alſo by 
the law of God they are bound to pay the debts firſt: 

for ſith they are bound by the law of God to love 
their neighbour, they are bound to do for him that 
ſhall be beſt for him, when they have taken the 


charge thereto, as executors do when they agree to 


take the charge of the will of their teſtator upon 
them; and it is better for the teſtator that his debts 
be paid, (wherefore his ſoul ſhall ſuffer pain) than 
that his legacies be performed, wherefore he ſhall 
ſuffer no pain for the performing of them. 

And that is to be underſtood, where the legacy 
is made of his own free-will, and not where it is 
made as a ſatisfaction of any duty. And after the 
ſaying of St. Gregory, the very true proof of love is 
the deed. But this man is not in that caſe, for he 
took never the charge upon him to pay the debts of 
the teſtator, and therefore he is not bound to them 
in law nor conſcience, as me ſeemeth: but rather 
the executors ſhould have been ware ere they had 
paid the legacies, ſeeing there were debts to 
pay. 

Dea. The executors might no otherwiſe have 
done in this caſe, but to pay the legacies : for them 
they ſhould have been compelled by the law to have 
paid, and ſo wy could not have been to have paid 

K 4 | the 


Office of Exe- 


cutor, 27. 


Office of Exec. 
155. 
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the debt upon a contract *, and therefore they did 
well in performing of that legacy; but he to whom 
the legacy was made ought not to have taken them, 
but ought in conſcience to have ſuffered them to 
have gone to the payment of the debt. And ſith 
he did not ſo, but took them where he had no right 


to them, it ſeemeth that when he took them, he 


2 Vern. 205. 
9 Chan. Ca. 136. 


took with them the charge in conſcience to pay the 
debt: for ſith the executors were compellable by 
the law to perform that bequeſt, and not to pay the 
debt, therefore when they performed that bequeſt, 
they were diſcharged thereby againſt him that the 
debt was owing to, in the law and conſcience; 
and then the charge reſted upon him that took the. 
goods, where he ought not in conſcience to have taken 
them: but if it had been a debt upon an obligation, 
or ſuch other debt, whereupon remedy hath been had 
againſt the executors by the law, I there ſuppoſe, 
though that the executors had performed the legacy, 
that yet he to whom the legacy was made and per- 
formed, had not been charged in conſcience to the 
payment of the debt, for the executors ſtood ſtill 
charged thereto of their own goods; and he to whom 
the bequeſt was made was only bound in conſcience 
to repay that he received to the executors, becauſe 
he had no right to have received it, for againſt the 
executors he had no right thereto. 

Stud. Then it ſeemeth in this caſe, that in like 
wiſc he to whom the bequeſt was made ſhould repay 
that he received to the executors, and then they to 
pay it rather than he. 

Do. The executors have no farther aveding 
with it, as this caſe is: for when they performed the 


But the old law is now altered, and an action will 
lie againſt the executor upon the aflumpſir of the teſt: - 
tor implied in a ſimple contract. Lev. 200, 201. 


2 Cro. 293. and therefore an executor ſhould be very 


careful how he pays legacies pecuniary or ſpecific, eſpe- 


cially where his teſtator dies much indebted, without 


taking ſecurities from the different legatees to refund in 


caſe debts of any kind ſhall appear, or putting himſelf 
under the direction of a court of e 


bequeſt, 


CHAPTER XII. 


bequeſt, they were diſcharged againſt both the other 
in law and conſcience: and alſo he to whom the 
bequeſt was made ſtood. not in this caſe charged to. 
the executors ; for againſt them he had good title by 
the law: and ſo this charge ſtandeth only againſt him 
that the debt is owing to. And the ſame Jaw, that 

is in this caſe upon a debt upon a contract, as if the 
teſtator had done a treſpaſs whereupon he ought to 
have made reſtitution, that is toſay, that he to whom 
the bequeſt is made, is bound to make the amends 
for the treſpaſs : for it ſhould be no diſcharge to him 
to pay it again to the executors without they paid it 
over, and it were uncertain to him whether they 
ſhould pay it or not. And therefore to be out of 
peril, it is neceſſary that he pay it himſelf, and then 
he is ſurely diſcharged againſt all men. 
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"CHAT. AM. 
q The tenth queſtion of the ſtudent. 


Man ſeiſed of certain land in his demeſne as of 
fee, hath iſſue two ſons, and died ſeiſed, after 

whole death a ſtranger abateth, and taketh the pro- 

fits, and after the eldeſt ſon dieth without iſſue, and 

his brother bringeth an afſize of mortdanceſtor as ſon 

and heir to his father, not making mention of his 

brother, and recovereth the land with damages 2 1ng. 287. 

from the death of his father, as he may well 

by the law: whether in this caſe is the younger 
brother bound in conſcience to pay to the executors 
of the eldeſt brother the value of the profits of the 
ſaid land that belonged to the eldeſt brother in his 
life, or not? | 6 
Dact. What is thine opinion therein? | 
Stud, That like as the ſaid profits belonged of 

right to the eldeſt brother in his life, ang that he had 

full authority to have releaſed as well the right of 

the ſaid land as of the ſaid profits, which releaſe 

ſhould have been a clear bar to the younger brother 

for ever; that the right of the ſaid damages, which 

be in the law but a chattel, belong to his executors, Ante, 214 
| Ts | and 
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Office of Exce. and not to the heir: for no manner of chattel, nei- 
33. 57» 585 59. ther real nor perſonal, ſhall after the law of the 


2 Inſt. 441. 
Ante, p. 27. 


realm deſcend unto the heir. | 


Dod. Thou ſaideſt in the cafe next before, that it 
is not of the law of reafon, that a man ſhall make 
executors, and diſpoſe of his goods by his will, and 
that the executors ſhall have the goods to diſpoſe, 
but by the law of man; and if it be left to the de- 
termination of the law of man, that in ſuch caſes as 
the law giveth ſuch chattels unto the executors, they 
ſhall have good right unto them, and in ſuch caſes 
as the law taketh ſuch chattels from them, they been 
rightfully taken from them: and therefore it is 


thought by many, that if a man ſue a writ of Right 


of Ward of a ward, that he hath by his own fee, and 
dieth hanging the writ, and his heir ſue a re-ſum- 
mons, according to the ſtatute of Z/e/tminſter 2. and 
recovereth ; that in that caſe the heir ſhall enjoy the 
wardſhip againſt the executors, and yet it is but a 
chattel. And they take the reaſon to be, becauſe 
of the ſaid ſtatute, And ſo it might be ordained 
by ſtatute, that all wards ſhall go to the heirs, and 


not to the executors. Right ſo in this caſe, ſith the 


law is ſuch, that the younger brother ſhall in this 


| caſe have. an afſize of mortdanceſtor * as heir to his 


father 


EE 


* On an aſſize of mortdanceflor, Mr. Juſtice Black- 
fone has the following obſervation (3 B. C. p. 187.): 
It was always (lays he) held to be law, that where 
lands were deviſable in a man's laſt will by the cuſtom 
of the place, there an aſſize of mortdanc eſtor did not lie. 
For where lands were ſo deviſable, the right of poſſeſ- 
«« ſion could never be determined by a proceſs which en- 
«© quiredonly of theſe two points, the ſeiſin of the anceſtor 
and the heirſhipof the demandant ; and hence it might 
«< be reaſonable to conclude, that when the ſtatute of 
„Wills, 32 H. 8. c. 1. made all ſocage lands deviſable, 
an aſſize of moridanceſtor no longer could be brought of 
lands held in ſocage; and that now ſince the ſtat. 
12 Cha, 2. c. 24. which converts all tenures (a few 

| | only 
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father, not making any mention of his elder bro- 2 Taft 287. 
ther, and recover damages as well in the time of 

his brother as in his own time; it appeareth that 

the law giveth the right of theſe damages to the 

heir, and therefore no recompence ought to be 

made to the executors, as me ſeemeth. And it is 

not like to a writ of Aiel *, where, as I have learned 

in Latin, (ſith our firſt dialogue) the demandant 

ſhall recover damages only from the death of his , Ing. 288. 
father, if he overlive the Mel: and the cauſe is, 

for that the demandant, though his Aiel overlived 

his father, muſt of neceſſity make his conveyance 

by his father, and muſt make himſelf ſon and heir Ibid. 
to his father, and couſin and heir to his Aiel; and 
therefore in that caſe, if the father overlived the 

Aiel, the abator were bounden in conſcience to 

reſtore to the executors of the father the profits 

run in his time (for no law taketh them from him) ; 

but otherwiſe it is in this caſe as me ſeemeth. 

Stud. If the younger brother in this caſe had en- 

tered into the land without taking any afſiſe of mort- 

danceſtor, as he might if he would, to whom were 
the abator then bounden to makereſtitution for thoſe 
profits, as thou thinkeſt ? 

Doct. To the executors of the eldeſt brother: 
for in that caſe there is no law that taketh them 
from them, and therefore the general ground, 
which is that all chattels ſhall.go to the executors, 
holdeth in'that caſe; but in this caſe that ground 
is broken and holdeth not, for the reaſon that I have 
made before, For commonly there is no general 
ground in the law ſo ſure, but it faileth in ſome 
particular caſe, | 


——__— 


ale K's excepted,) into free and common ſocage, it ſhould 
follow that no aſſize of mortdanceflor can be brought of 
«c any lands in the kingdom.“ 

Since an ejectment has been introduced, the writ 
of Aiel has fallen into diſuſe, 


CHAP; 
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2 Inſt. 5 
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Dyer, 284. 


Co. Litt. 32. 


Ibid, 
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CHAP. XIII. 


0 The eleventh queſtion of the Audent. 


Stud. Man ſeiſed of land in fee tiketh a wiſe, 


and after alieneth the land, and dieth, 
after whoſe death his wife aſketh her dower, ad 
the alienee refuſeth to aſſign it unto her, but after 
ſhe aſketh her dower again, and he aſſigneth it unto 


her: whether is the alienee in this caſe bound in 


conſcience to give the woman damages for the pro- 
fits of the land after her third part from the death 
of her huſband, or from the firſt requeſt of her 


dower, or neither the one nor the other. 


Doc. What is the law in this caſe ? 


% 


Stud. By the law the woman ſhall recover no da- 
mages; for at the common law the demandant in 
a writ of dower ſhould never have recovered da- 
mages: but by the ſtatute of Merton ®, it is or- 
dained, that where the huſband dieth ſeiſed, that 
the woman ſhall recover damages, which is under- 
ſtood the profits of the land fith the death of her 


huſband, and ſuch damages as ſhe hath by 


the for- 


bearing of it +. But in this caſe the huſband died 
not ſeiſed, wherefore ſhe ſhall recover no damages 


by the Wee? 


Doct. Yet the law is, that immediately after the 
death of her huſband the wife ought of right to have 
her dower, if ſhe aſk it; though her huſband die 


not ſeiſed. 
Stud. That is true. 


De#. And ſith ſhe ought to have her Lowe from 
the death of her huſband, it ſeemeth that ſhe ought 
in conſcience to have alſo the profits from the death 
of her kuſband, though ſhe have no remedy to come 
to them by the law : for methinketh that this caſe 


— 


1 


+ 305 by the ſtatute of Gow es, 6 Ed. 1. c. 1. ſhe 


is intitled to colts as well as damages. 


18 


5 CHAPTER XIII 


is like to a caſe that thou putteſt in our firſt dia- 
logue in Latin, the ſeventeenth chapter, That if a 
tenant for term of life be diſſeiſed and die, and the 
diſſeiſor dieth, and his heir entereth and taketh the 
profits, and after he in the reverſion recovereth the 
lands againſt the heir, as he ought to do by the 
law, that in that caſe he ſhall recover no damages 
by the law: and yet thou didſt agree, that in that 
caſe the heir is bound in conſcience to pay the da- 
mages to the demandant : and ſo methinketh in 
this caſe that the feoffee ought in conſcience to pay 
the darzages from the death of her huſband, ſeeing 
that immediately after his death ſhe ought to have 
her dower. | | 
Stud. Though ſhe ought to be indowed immedi- 
ately after the death of her buſband, yet ſhe can lay 
no default in the feoffee till ſhe demand her dower 
upon the ground, and that the tenant be not there 
to aſſign it, or if he be there, that he will not aſſign 
it: for he that hath the poſſeſſion of land whereunto 
any woman hath title of dower, hath good authority 
as againſt her to take the profits till the require her 


Co. Litt. 32. 


dower ; for every woman that demandeth dower 


affirmeth the poſſeſſion of the tenant as againſt her: 
and therefore although ſhe recover by action, ſhe 
leaveth the reverſion alway in him againſt whom 
he recovereth, though he be a diſſeiſſor, and bring- 
eth not the reverſion by her recovery to him that 
hath right, as other tenants for term of life do. 
And for this reaſon it is that the tenant in a writ of 
dower, where the huſband died ſeiſed, if he appear 
the firſt day, may ſay, to excuſe himſelf of da- 
mages, that he is, and all times hath been ready 


— 


Br. Damages; 


to yield dower if it had been demanded: and ſo he pl. 7%» 


ſhall not be received to do in a writ of coſinage * 
neither in the caſe that thou remembereſt above 

for in both caſes the tenants be ſuppoſed by he 
writ to be wrong-doers, but it is not ſo in this 
caſe; E and ſo methinketh it is clear that the feoffee 


, 


„FT hbis writ, like that of 4iel, is now provi quite 
out of uſe. 
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Co. Litt. 33. 
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in this caſe ſhall never be bound by law nor con- 
ſcience to, yield damages for the time that paſſed 
before the requeſt, but for the time after the re- 
queſt -is greater doubt: howbeit ſome think him 
there not bound to yield damages, becauſe his title 
is good, as is ſaid before, and that it is her default 
that ſhe brought not her action. 

Do#. As unto the time before the rent I hold 
me content with thine opinion, ſo that he aſſign the 
dower when he is required : but when he refuſeth to 
aſſign it, then I think him bound in conſcience to 
yield damages for both times, though ſhe ſhall none 
recover by the law. And firft, as for the time after 
the refuſal, it appeareth evidently, that when he de- 
nied to afign her dower he did againſt conſci- 
ence ; for he did not that he ought to have done 
by the law, ne as he would ſhould have been done 
to him; and fo after the requeſt he holdeth her 
dower from her wrongfully, and ougnt in con- 
ſcience to yield damages therefore. And as to the 
default that thou aſſigneſt in her, that ſhe took not 
her action, that forceth little; for actions need not 
but where the party will not do that he ought to 
do of right; and for that he ought of right to have 


done, and did it not, he can take no advantage. 


And then as to the damages before the requeſt, 


methinketh him alſo bounden to pay them; for 


when he was required to aſſign dower, and re- 
fuſed, it appeareth that he never intended to yield 
dower from the beginning, and ſo he is a wrong- 
doer in his own conſcience. And moreover, if 
the huſband die ſeiſed, the law is ſuch, that if the 
tenant refuſe to aſſign dower when he 1s required, 
wherefore the woman bringeth a writ of dower a- 
gainſt him, that in that caſe the woman ſhall re- 


Cover damages as well for the time befere the re- 
queſt as after; and yet he ought not in that caſe, - 


«after thine opinion, to have yielded any manner of 

damages, if he had been ready to aſſign dower 
when it was demanded, as ſome think here. 

Stud. The cauſe in the caſe that n haſt put is, 

| or 


CHAPTER XIV. 


for that the ſtatute i is general, that the demandant 
ſhall recover damages where the huſband died ſeiſed, 

and that ſtatute hath been alway conſtrued, that 
where the tenant may not ſay that he is and hath 
been ready alway to yield dower, &c. that the de- 
mandant ſhall recover damages from the death of 
her huſband. But in that caſe there is no law of 
the realm that helpeth for the demandant, neither 
common law nor ſtatute. And furthermore, though 
it might be proved by his refuſal, that he never in- 
tended from the death of the huſband to aſſign her 
dower; yet that proveth not but that he had good 
right to take the profits of her third part for the 


time, as well as he had of his own two parts, till re- 


queſt be made, as is aforeſaid: and ſo methinketh 
that, notwithſtanding the denial, he is not bound to 
yield damages in this caſe, but for the time of the 
requeſt, and not for the time before. 

| DE For this time el am content with thy reaſon. 


CHAP. XV... 
The twelfth queſtion of the fludent. 
Stud. Man ſeiſed of certain lands, knowing 


that another hath good right and title 
to them, levieth a fine with proclamation, to the 
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intent he would extinct the right of the other man, 


and the other man maketh no claim within the five 
years: whether may he that levied the fine hold 
the land in conſcience, as he may do by the law ? 

Doct. By this queſtion, it ſeemeth that thou doſt 
agree, that if he that levied the fine had no know- 


ledge of the other man's right, that his right ſhould. 


then be extindted by the fine in conſcience. 

Stud. Yes, verily ; for thou didſt ſhew a reaſon- 
able cauſe why it ſhould be ſo, in our firſt dialogue 
in Latin, the twenty- fourth chapter, as there ap- 
peareth. But if he that levied a fine, and that 


would extinct the 82 of another, knew that the 


other 


3 


Ante, 67. itz, 
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DIALOGUE II. 


other had more right than he, then I doubt there- 
in: for I take thine opinion in the firſt dialogue to 


' be underſtood in conſcience, where he that would 


* 


extinct former rights by ſuch a fine by proclama- 
tion, knoweth not of any former title, but for his 
more ſurety, if any ſuch former right be, tuketh 
the remedy that is ordained by the law. 

Do. Whether doſt thou mean in this caſe that | 
thou putteſt now, that he that hath right knoweth 
of the fine, wilfully letting the five years paſs with- 
By , or that he knoweth not any n of the 

ne 

Stud. I pray thee let me know thine opinion in 
both caſes, and whether thou think that he that 
hath right be barred in either of the ſaid caſes by 
conſcience, as he is by the law, or not ? 

Doc. I will with good-will hereafter ſhew thee 
my mind therein : but at this time I pray thee give 
a little ſparing, and proceed now for this time to 


ſome other queſtion. 


Per | 2 ſea. 4 58. 


ch 
q The thirteenth queſtion of the ſtudent. 


. Stud, A Man ſeiſed of certain lands in fee hath 5 


daughter, which is his heir apparent, the 

daughter taketh an huſband, and they have iſſue; 
the ad dieth ſeiſed, and the huſband as ſoon as 
he heareth of his death goeth toward the land to take 
poſſeſſion, and before he can come there, his wife 
dieth : whether ought he to have the land in con- 
ſcience for term of his life as tenant by the courteſy, 
becauſe he hath done that in him was, to have had 
poſſeſſion in his wife's life, ſo that he might have 
been tenant by the courteſy according to the Jaw ; 
or that he ſhall neither have it by the law nor con- 
ſcience ? | 
Deas. Is i it clearly holden in the law, that he ſhall 
not 


CHAPTER xv. 
not be mn this caſe, becauſche | 
had not poſſeſſſon in deed? 


143 


Stud. 7 4 ne" yet upon a poſſeſion ber Co. Litt. 32. 


2 woman ſhall have her dower; but o man ſhall 


be tenant by the courteſy of land without his wife Finch Law, 129, 


- have poſſeſſion in deed, 


De. A man ſhall be tenant by the courteſy of a Co. Litt. 29. 


rent though his wife die before the day of 24 ent, 


and in like wiſe of an advowſon though ſhe die be- , B. C. 125. 


fore the avoidance. * 


Stud. That is truth; for the old cuſtom and 
maxim of the law is, that he ſhall be ſo: but of 
land there is no maxim that ſerveth bim, but his 


wife have poſſeſſion in deed. 


Det. And what is the reaſon that there is ſuch a 
maxim in the law of the rent, and of the advowſon, 


rather than of land, when the huſband doth as much 
as in him is; to have poſſeſſion, and cannot? 


Stud. Some aſſign the reaſon to be, becauſe it is Kelw, 104. 
impoſſible to have poſſeſſion in deed of the rent, or 0. 97. 


of advowſon, before the day of payment of the rent, 
or before the avoidance of the advowſon. 


Doz. And ſo it is impoſible that he ſhould have 


poſſeſſion in deed of land, if his wife die ſo ſoon 
that he may not by a poſfibility come to the land 


after. his father's death, and in her life, as the 


Caſe is. 


Stad. The law is ſuch as I have ſhewed thee be- 
fore: and take the very cauſe to be, for that there 
is a maxim ſerveth for the rent and the advowſon, 
and not for the lands, as 1 have ſaid before : and, as 


— —— 


* And Mr. Perkins thinks that actwithtuidih the 
advowſon becomes void during the coverture, and the 
wife dies after the ſix months paſt, and before any pre- 
ſentment by the huſband, and the ordinary preſents by 
lapſe unt the advowſon, that the huſband ſhall fill be 


tenant by courteſy, Perk. ſe&. 468, but I do not appre- , 
hend there is any authority in ſupport of this opinion. 


Indeed it ſeems. to be rather an extraordinary one, as 
the laches of the huſband. muſt certaltily be a capital ob- 
jection h clam. 
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Ante, 30. 


DIALOGUE. Vs 


it is ſaid in the eighth: chapter of our firſt 8 | 
it is not alway neceſſary to aſſigna reaſon or eonſi- 
deration whiy the maxims of the law of England were 
firſt ordained and admitted for maxims; but it ſuf- 
ficeth that they have been always taken for law, and 


that they be neither contrary to the law of Treaſon, 


nor to the law of God; as this maxim is not; and 
therefore, if the huſband in this caſe be not holpen 
by conſcience, he cannot be holpen by the law. 
Doc. And if the law help him not, conſcience 
cannot help him in this caſe : for conſcience muſt 
always be: grounded upon ſome law ; and it cannot 


in this caſe be grounded upon the law of reaſon, 


nor upon the law of God]; for it is not directly by 
thoſe laws that a man ſhall be tenant by courteſy, 
but by the cuſtom of the realm ; and therefore if the 
cuſtom help him not, he can nothing have in this 
cafe by conſcience ; for conſcience never reſiſteth 
the law of man, nor addeth nothing to it, but where 
the law of man is in itſelf directly againſt the law of 
reaſon, or elſe the law of God, and then properly it 
cannot be called a law, but a corruption; or where 
the general grounds of the law of man work in any 
particular caſe againſt the ſaid laws, as it may do, 
and yet the law good, as it appeareth in divers 
places in our firſt dialogue in Latin; or eile where 
there is no law of man provided for him that hath 
right to a thing by the law of reaſon, or by the law 
of God: and then ſometime there is remedy given 


to execute that in conſcience, as by a ſubpœna, but 


not inall caſes; for ſometime, it ſhall be referred to 
the conſcience of the party, and upon this ground, 
that is to ſay, that when there is no title given by 
the Common law, that there is no title by conſci- 
ence. There be divers other caſes, whereof I ſhall 
put ſome for an example: As if a reverſion be 
granted nnto one, but there is no attornment, or if 
a new rent be granted by word without deed ; there 
is no remedy by conſcience, unleſs the ſaid grants 
were made upon conſideration of money, or ſuch _ 
other. And in like wiſe where he that is * * 
« ands 


enn 1 


lands in 8 maketh a will wende that will Ante, 23. 59 · 
is Void in conſcience, becauſe the ground ſerveth not 
for him whereby the conſcience ſhould take effect, 
that is to ſay, the law. And if the tenant make a 
feoffment of the land that he holdeth by priority, Vin. Abr. Title 
a taketh eſtate again and dieth, (his heir within Guardian and 
e) the lord of whom the land was firſt holden by JP: 19% 
pick ſhall have no remedy for the body by con= 
ſcience; for the law that firſt was with him; is now 
againſt him, and therefore conſcience is altered in 
like wiſe as the law altereth. And divers and-many 
_ caſes like be in the law, that were too long to re- | 
hearſe now. And thus methinketh, that if the law wy 
be as thou ſayeſt, the huſband in this caſe hath nei- 
ther right by the law nor conſcience. 
HAP. XVI. 
q The fourteenth queſtion of the fHudent. 
Stud, Rent is granted to a man in fee to per- Lit: ſect. 222, 
ceive of two acres of land, and after the Wood's Inſt. 
| grantor enfeoffeth the grantee of one of the ſaid 5: 
acres : whether is the whole rent extinct re in 
conſcience, as it is in the law ? 
Deo#. This caſe is ſomewhat uncertain: ford it ap- 
peareth not whether the grantor enfeoffed him on 
truſt, or that he gave the acre to him of his mere p,g, 153. 
motion to the uſe of the {aid feoffee; or elſe that 
the feoffment was made upon a bargain : and if it 
were but only a feoffment of truſt, then I think the 
whole rent abideth in conſcience, though it be ex- 
' tinted in law. And firſt, That it continueth in 
that caſe in conſcience for the part that the grantee 
hath to the uſe of the grantor, it is evident, for he 
may take the profits of the land, and it is againſt 
_ conſcience that he ſhould leeſe both. And in like 
wiſe it abideth in conſcience for the acre that re- 
maineth in the hands of the grantor, though it be 
extinct in the law : for there was a default in the 
grantor that he would make a feoffment to the 
grantee, as well as there was in the grantee, to 
take it; and it is no conſcience that of his. own de- 
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DIALOGUE U. 


fault he ſhould take ſo great avail, to be diſ- 
charged of the whole rent, ſeeing that the feoffment 
was made to his own uſe. And if the feoffment 
were made upon a bargain, and a contract between 
them; then it is to ſee whether they remembered the 
rent in the ir bargain, or that they remembered it not; 
and if they remembered it in their bargain and 
contract, then conſcience muſt follow the bargain : 
and thus, If they agreed that the grantee ſhould 
have the rent after the portion in the other acre, 
then by conſcience he ought to haveit, though it 
be extincted in the law; and if they agreed that the 
whole rent ſhould be extinct, and made their price 
according, then it is extin& in law and conſci- 
ence; and if ay clearly forgot it, and made no 
mention of it, or, for lack of cunning, took the law 
to be, that it ſhould continue in the other acre af- 
ter the portion, and made their price according, 
pondering only the value of the acre that was ſold, 
| then methinketh it doth continue in conſcience 
after the portion; and if the feoffment were made 
| to the uſe of the grantee, then it ſeemeth the whole 
rent is extinct in law and conſcience, | 
Stud. Then take this to be the cafe, that is to 
ſay, that the feoffment was made to the ufe of the 
grantee. | LES : 
Doc. What is thine opinion therein? LE 
Stud. Then the rent ſhould abide in conſcience 
after the portion of the acre remaining in the hands 
of the grantor, notwithſtanding it be extinct in 
the law. | | | 
Doci. Then ſhew me thine opinion in this that I 
ſhall aſk thee: Of what law is it, that grants of 
rent, and of ſuch other profits out of lands may be 
made, and that they ſhall be good and effectual to 
the grantees ? Whether it be by the law of reaſon, 
or by the law of God, or by the cuſtom and law of 
the realm ? PR | 5 
Stud. I think it is by the law of reaſon: for by 
the ſame reaſon that a man may give away all kis 
lands, he may, as ir ſeemeth, give away the profits 
thereof, or grant a rent out of the land, if he _ 
| | | oft. 
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CHAPTER Xvi. 


Do#, But then by what law is it that a man may 
ive away his lands ? I tro by none other law but 
by the cuſtom of the realm; for by ſtatute all aliena- 


tions and grants of lands may be prohibited : and 


then that reaſon proveth not that grants of the pro- 


fits of land, or of a vent, ſhould be good, becauſe he Poſt, 257: 


may alien the land, If alienation of land be by cuſ- 
tom, and not by the law of reaſon, as I ſuppoſe it 
is, whereof I have touched ſomewhat in our firſt 
dialogue in Latin, the nineteenth chapter. And alſo 
if grants ſhould have their effect by the law of rea- 
ſon, then reaſon would they ſhould be good by the 
only word of the grantor, as well as by his deed; 
and that is not ſo, for without deed the grant of rent 
is void in law; and ſo methinketh that grants have 
their effects only by the law of the realm. 
Stud. Admit it be ſo, what meaneſt thou thereby? 
De#, I ſhall ſhew thee hereafter, 2s I ſhall ſhew 
thee the cauſe why I think the rent is extinct in 
conſcience as well as in law. And firſt, as I take 


it, the reaſon why it is extin& in the law, is be- 


cauſo the rent by the firſt grant was going out of 
both acres, and was not going part out of the ane 
| acre, and part out of the other, but the whole rent 
was going out of bath ; and then when the grantee 
of his own folly will take eſtate in the one acre, 
whereby that acre be diſcharged, then the ather acre 


alſo muſt be diſcharged, unleſs it ſhould be appor- 


tioned; and the Jaw will not that any apportion- 
ment ſhould he in that caſe; * but rather inſomuch 
as the party hath by his own act diſcharged the one 
acre, the law diſcharged alſo the other, rather than 


to ſuffer the ather acre to be charged contrary to 


the form of the grant t: for this rent beginneth 2 
“ Yet it ſeems that a rent- charge may be apportioned 
by the act of the party, as if a _—_ hath A renchargs of 
20 5. he may releaſe to the tenant of the land 101. or 
more or leſs, and reſerve part; for the grantee meddleg 
_ with that which is his own viz. rent and not 
with the land. Co. Litt. 148. . | 
1 But if the grantor by deed reciting the purchaſe 
L 3 had 


2 Roll. Abr. 62. 
Shep. Touch · 
228, 


Co. Litt. 147. 
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Litt. fect. 222. 


Ante, 149» 


5 TAL 8 UE f. 


by the act of: the party; and, as T have goes it is 
called, Arent againſi common right. Wherefore it is 
not favoured in the law, as a rent-ſervice is: and 
then methinketh, that foraſmuch as it is not ground- 
ed by the law of reaſon, that grants of rent ſhould 
be made out of land, but by cuſtom and law of the 
realm, as T have ſaid before, that ſo in like wiſe it 
remaineth to the law and cuſtom of the realm to 


determine how long ſuch rents ſhall continue. 


And when the law judgeth ſuch rent to be void, 


I ſuppoſe that ſo doth conſcience alſo, ex- 


* Rep. 


271 


Ange. 79. 


| Poſt, SOPs 46. 


Ivide - 


cept the judgment of the law be againſt the law 
of reaſon, or the law of God, as it is not in this 
caſe, For in this caſe, he that taketh the feoffment 


hath profit by the feoffment, and knoweth that he 


hath ſuch a rent out of the land, and that this pyr- 
chaſe ſhould extinct it, whereby it appeareth that 
he aſſented unto the law, whereto he was not com- 

elled, and that is his own act, and his own de- 
Kult f. ſo to do, which ſhall extinct his whole rent as 
well in conſcience as in law. But if he have no 
profit of the land, or be ignorant that he hath ſuch a 
rent out of the land, which is called Ignorance of the 
deed, or if he be ignorant that the law would ex- 
tinct his whole rent thereby, which is called Igno 
rance of the law, then methinketh it remaineth i in 
conſcience after the portion. 

Stud. Tgnorance of the law, or of the deed, help- 

eth not but in few caſes in the law of England. 

Doc. And therefore it muſt be reformed by con- 
ſcience, that is to ſay, by the law of reaſon. For 
| when the general maxims of the law be in any par- 


ſeemeth to be, becauſe it excepteth not them that be 
ignorant, though it be an ignorance invincible ; then 
doth it not agree with the law of reaſon, | 


bee caſes againſt the law of reaſon, as this maxim 


had granted that the grantee ſhould diſtrain for the 
{ame rent in the reſidue of the land, the whole rent 
charge had been preſerved, becauſe. ſuch. power of diſ- 
ar had amounted to a new: grant, Co. Litt. 147. 


* 


Stud. | 


3 


CHAPTER XVI, 
Sul. Nen rein that ignorance in ele caſehelp- 


eth little, For when a man buyeth any land, or ta- 


keth it of the gift of any other, he taketh it at his 
eril, ſo that if the title be not good, ignorancecan- 
not hel p ®, for the buyer muſt beware what he buyeth: 
and ſo in This caſe, if the taking of an acre ſhould 
extinct the whole rent in conſcience, if he were not 
ignorant, ſo methinketh it ſhould in likewiſe extinẽt 


it alſo, though he be ignorant of the law, or of the 


deed; for every man muſt be compelled to take no- 
tice of his own title, and out of what land his rent 
js going, and ſo methinketh ignorance is but lirtle 
to be conſidered in this caſe, 


Deg, If a man buy land, or taketh it of the gift 


of another, it is reaſon that he take it with the peril, 
though he be ignorant that another hath right; for 


?. Ante, 150. 


it were not ſtandin with reaſon that his i ignorance | 
ſhould extinct the right of another: but in this caſe 


there is no doubt of the right of the land, but all 


the doubt is how the rent ſhall be ordered in conſci- 
ence, if he that hath the rent take part of the land: 
and therein is great diverſity bet yeen him that is 
ignorant in the law, and him that knoweth the law, 
and knoweth well alſo that he hath a rent out of the 
land, and other, For I put caſe, he aſked counſel 
of the grantor himſelf therein, and he ſaying as he 
thought, told him, that the taking of the one acre 


ſhould not extin& the rent but for the portion, and 


ſo he thinking the law to be, took the other acre of 


his gift; is it not reaſonable ip that caſe, that the 
ignorance ſhould ſave the rent in conſcience ? | 
Stud, Yes, for there the grantor himſelf is party 
to his i ignorance, and in manner the cauſe thereof, 


* Cham guære, Whether a court of N will not 
relieve a purchaſer for a valuable conſideration, who uled 
all poſſible means to find out incumbrances affecting his 
title, but ir afterwards proves to be bad through tome 
latent circumſtances which he could not well inform 


himſelf of. See 2 Lev. 152. R. Eq. Ca. 37. Cary's 
. 132, 133. 
L 4 TR Doc. 
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De8. And methinketh all is one if any other had 
ſhewed him ſo,or if he aſked no counſel at all; for 
methinketh it ſufficeth in this caſe that he'be igno- 
rant of the law: for why ? it is more hard in this 
caſe to prove the rept. zould be extin in con- 


ſcience,thg' he knew it ſhould be extinct in the law, 


than to Trove that it continueth in conſcience after 


Ante, 147+ 


the portion, ifhe be ignorant; and thou thyſelf wert 
of the ſame opinion, as it appeareth in the beginnin 


of this preſent chapter. But ifthe opinion were true, 
| it wou 


d be hard to prove but that the ſaid general 
maxim were wholly againſt teaſon, and then it were 


void. But I have ſufficiently anſwered thereto, as 
| mY ſeemeth, and that it is extinct in the law,and al- 


o in conſcience, except ignorance help it to be ap- 
portioned. And moreover, foraſmuch as apportion- 


Litt, ſect. 224. ment is ſuffered in the law, where part of the land 


Co. Litt. 148. 


deſcendeth to the grantee, becauſe no default can 
be aſſigned in him; ſome think no default can be 
aſſigned in him in conſcience, when he is ignorant 
of the law, or of the deed, though ſuch i ignorance | 
do not excuſe in the law of the realm. 


Stud. 1 am content with thy opinion in t is! 2 
half at this time. | 80 


CHAP. Xvi. 
4 The fifteemb gueſtion of the fliudent. 


A Man granteth a rent-charge out of two acres 


of land, and after the grantor enfeoffeth H. H. 
in one of the ſaid two acres to the uſe of the ſaid 
H. H. and of his heirs, and after the ſaid H. Hart, 
intending to extinct all the rent cauſeth the ſaid 
acre to be recovered againſt him to his own uſe in a 
writ of Entry in le pot, in the name of the grantee, 
and of others, after the common courſe, the grantee. 
not knowing of it, and by force of the ſaid reco- 


very the other demandants enter, and die living 


the grantee, ſo that the grantor is ſeiſed of all by 


the ſurvivor to the uſe of the ſaid H. H. whether 


5 is 


CHAPTER 6 


is the faid rene extjnQ ig conſcience in part, or in 
all, or no pare? 


Dea. I am ing doubt of the lay inthis caſe. . | : 
Stud, In what point ? 

Dod. Whether the yhole rent be oing. outofthe 
acre that retaineth.in the hands of the ET#90OFs, bee 
cauſe the grantee cometh 40 the land by way of re- 
covery 5 or that it fl 4 be extinct in law but alter 
the portion, bfeau ntee hath nat the acre 
to his own uſe ; or that Hr the wht rent ſhall beex- 

5 tinẽt i in the law? 


tug. The rent cannot be whale going out of che co. Lit. b. 
acre! that the grantor hath : for this recovery is ypon 


a feigned title ; and the Aide hecauſe he i is 2 + - 
ſtranger to it, 1 


de well received to 1955 it. 6 
But i the recovery had beep upon a true title, then 
it had been as toy 172 if da grantee recoyer the Co. Litt. 108. 
one acre a aink r upon A true title . 
grantor ſhall KT! wig 4 e * af .qut . me * 
that remaineth in his hand. nd as $0 the uſe, 
maketh no matter to the. 215 as to the la W. in 


whom the uſe be; for the Bo deffion wi;hout the 
uſe exrlpguilher the 


whole 3 7 — 
the law, as well as if the 64 Fees 
both io together in the grantee, _ 
Docs. Then methinketh. N65 the ſaid Hen 
is bound in conſcience to pay the, grantee. 5 
after the portion of that by: that was recovered 


for it cannot ſtand with dne Fs he 28 
loſe his rent, and have no profits of the land 


Stud. Then of whom ſhall he have the other 
portion of his rent ? 


Dear. Is the law clear, that the acre that the 
ranger hath ſhall be in this caſe diſcharged in the 
la | | 


wo! | 
Stud. I take the law fo. 
Do. And what in conſcience ? 


Stud. As againſt the grantor, methinketh alfo it 


is extinct i in conſcience, for the reaſon that thou Ante, 149» 
| haſt made in the ſixteenth chapter. For it is all 


one in conſcience in this caſe as againſt the gran- 
tor, 
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Ante, 147. 


Ante, 1247. 


** 


pratocye u. 


tor, whether the recovery were to the uſe of the 


grantee or not, eſpecially. ſeeing that the grantor 


is not privy to the recovery: for the unity of poſ- 
ſeſſion is the cauſe of extinguiſhment of the rent 
againft the grantor, both in law and conſcience, 
whereſoever the uſe be. But if the grantor hath 
been privy ta the cauſe of the extinguiſhment, as 

he was in the caſe that I put in the laſt chapter, 
where the grantor enfeoffed the grantee of one of 
the acres to the uſe of the grantee; there it is not 
extinct in confcience in that acre that remaineth. in 


the hands of the grantor, though it be extinded in 


the law, becauſe he was privy to the extinguiſh- 


ment himſelf: but he is not in this caſe, and there- 


fore it is extinct againſt him in law and conſci- 
ence. And therefore methinketh that the grantee 


ſhall in conſcience have the whole rent of the ſaid 
Henry Hart, that cauſeth the ſaid recovery to be had 


in his name, for in him was all the default. But it 
1s to be underftood, that in all the caſes where it is 
faid'before in this chapter, or in the chapter next 
before, that the rent is extinct in the law, and not 
in conſcience, that in ſuch caſe all the remedies that 


the party might firſt have had for the rent at the 


Common law by diftreſs, aſſiſe, or otherwiſe, are 
determined, and the party that ought to have the 
rent in conſcience ſhall be driven to ſue for his re- 
medy by ſubpœna. | CT. 

Dot. I am content with thy conceit in this mat» 
ter for this time. RT, 


w 


tap id CHAP. xv. 
A | The f bxtecenth gien 1 the uam. 


Ful. Vinllein is granted tot a man for term of Perk. ſe&. 9 
| life, the villein purchaſeth lands to him Co. n 


and to his heirs, the tenant for term of life entereth : 
in this caſe by the.law he ſhall enjoy the lands to 
him and to his heirs ; whether ſhall he do ſo in tiks 
wile in conſcience ? 

Dea. Methinketh it firſt Tood to ſee ae it 
may ſtand, with conſcience, that one man may claim 
another to be his villein, and that he may take from 
bim his lands and goods, and put his body in pri- 

ſon. if he will: it ſeemeth he loveth not his nag 

bour as himſelf that doth fo to him. 
Stud. That law hath been ſo long uſed in this 
realm, and in other alſo, and hath been admitted fo 
long in the laws of this realm, and in divers other 
laws alſo, and hath been affirmed by biſhops, abbots, 
PUREY and many other men both ſpiritual and tem- 
poral, whig have.taken advantage by the ſaid law, 
and have ſeiſed the lands and goods of their villeins 
thereby, and callſit their right inheritance ſo to do; 
that I think it not good now to make doubt, ne to 
put it in argument, whether it tand with conſcience, 
or not? And therefore I pray thee, admitting the 
law in that behalf to ſtand. in conſcience, ſhew me 
thine opinion in the queſtion that I have made. 

Dee. Is the law clear, that he that hath the vil- 


* 4 4 


26 E. 3. 24. 


Br. Villeinage, 


pl. 70. f 


Ante, 29. 


jein but only for term of life, ſhall have the lands 


2777 that yijlein purchaſeth in fee to him and to his 
eirs 
| 7250 Yes verily I take i it bay. ri 

Do#. I ſhould have taken the law otherwiſe : for 
ifa ſeigniory be granted to a man for term of liſe, 
and the tenant attourn, and after the land eſcheat, 
and the tenant for term of life entereth, he ſnall have 
| there none other eſtate in the land than he had in the 
Er : and methinketh that it ſhould be like 


Br. Villeinage, 
pl. 70. 


law 18 
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law in this caſe, and that the lord ought to have in 


'DIALOGVE. NH. 


the land but ſuch eſtate as he hath in the villein. 

Stud. The caſes be not alike: for in the caſe of 
the eſcheat the tenant for term of life of the ſeigniory 
hath the lands in lieu of the ſeigniory, that is to ſay, 
in the place of the ſeigniory, and the ſeigniory is 
clearly extinct: but in this caſe he hath not the 
land in lieu cf the villein, for he ſhall have the 
villein ſtill as he had before, but he hath the lands 


as a profit come by means of the villein, which he 


hall have in like caſe as the villein had them, that 
is to ſay, of all goods and chattels he ſh-ll have the 
whole property, and of a leaſe for term of years 
he ſhall have the whale term, and for term of life be 
ſhall have the ſame eſtate, the lord ſhall have in 
the villein during the life of the villein, and of land 
in fee-ſimple, and of an eſtatę- tail that the villein 
hath, the lord ſhall have the whole fee- ſimple, al- 
though he had the villein but only for term of 
years, fo that he enter or feiſe according to the 
law before the villein alien, or elſe he ſhall have 
nothing. | Ds oa ED | 
| Da Verily, and if the law be fo, I think con- 


| ſcience followeth the law therein. For admitti 


n 

that a man may with confcience have another wal 
to be his villein, the judgment of the law in this 
cafe (as to determine what eftate the lord hath in 
the land by his entry) is neither againft the law of 


_reaſan, nor againft the law of God, and therefory 


conſcience muſt follow the law of the realm,” But 
I pray thee let me make a little digreſſion, to hear 
thine opinion in another caſe fomewhat pertainin 
to the queſtion, and it is this; If an executor hav 
a villein that his teſtator had for term of years, and 


he purchaſeth lands in fee, and the executor en- 


Nis, 


. . 


tereth into the land, what eſtate hati he by his entry? 
Stud. A fee ſimple, but that ſhall be to the behoef 
of the teſtator, and ſhall be an aſſeis in his hands. * 
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On this chapter] beg leave to offer the followiny 
brief. obſcryation ; which 33, that although villeinage, 


properly 


CHAPTER Xvitt. 


Def. Well then, I am sontent with thy concelt 
at this time in this caſe, and I pray thee proceed to 
another > jm, ö | : 

Stud. Foraſmuch as it appeareth in this cuſe, and 

in ſome other before, that the knowledge of the law 
of England is right neceſſary for the good ordering 
of conſcience z I would hear thine opinion, if a mat 
miſtake the law, what danger it is in conſcience fot 
the miſtaking of it. | 

Dag. I pray thee put ſome caſe in certain thereof 
that thou doubteſt in, and I will with good-will 
ſhew thee my mind therein, or elſe it will be ſome- 
what long, or it cannot be plainly declared, and I 
would not be tedious in this writing. 


> 
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properly ſo called, was happily for this country, and the 
cauſe of civil liberty, aboliſhed by the memorable ſtatute 
of 12 Car. 2. c. 24. which we have had occaſion to mention 
in another place; yet there is a pfoviſo in that ſtatute, 
which declares that it ſhall not be conſtrued to extend to 
change or alter any tenure by copy of court roll, or 
any ſervices incident to that tenure; and from this 
proviſo we may learn, that in the opinion of the legiſla« 
ture copyholds had ſome connection with the feudal 
ſyſtem, Indeed the fact was ſo 1 and at this day it may 

perhaps be ſaid, that copyhold tenure is nothing but 
pure villeinage diveſted of its ſervile appendages by the 
hand of time. F. N. B. 25. Cuſtom or preſcription is the 
principal foundation of the immunities which copyhold« 
ers now enjoy, and is the life of their eſtates. Co, 
Com. Co. 204. for though they hold them at 20. will 
of the bord like their anceſtors the villeins, yet obſerve, 
it is according to the cuſtom of the manor, ibid. and while 
they perform the ſervices which that cuſtom impoſes up - 
on them, (light and eaſy as they are compared with the 
drudgery of pure villeinage in its original ſtate, ) theit 
property is ſecure from the invaſions of the lord, they 
have a permanency in it, and can call it their owns 
Co. Co. 58. | | | 28 ; 
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DIALOGUE i. 


| CHAT: XIx. 
-q4 The ſeventeent queſtion of the fler. 8 


villein purchaſeth lands in fee, as in the 
caſe of the laſt chapter, and the tenant for term of 
life entereth, and after the villein dieth; he in the 
reverſion pretending that the tenant for term of life 
hath nothing in the land but for term of life of the 
villein, aſketh counſel of one that ſheweth him that 
he hath good tight to the land, and that he may 
lawfully « enter, and through that counſel he in the 
reverſion - entereth, by reafon of the which eatry 
great ſuits and expences follow in the law, to the 
great hurt of both parties : what danger is this to 


Perk, tec. 94. Stud. A Man hath a villein ford term of life, the 


him that gave the counſel ? 


Doc. Whether meaneſt thou that be that gare 
the counſel gave it willingly againſt the law, or that 
he was ignotant of the law? 

Stud. That he was igriorant of the law : for if he 
knew the law, and gave counſel to the contrary, I 
think him bound to reſtitution, both to him againſt 
whom he gave the counſel, and alſo to his client, 
(if he would not have ſued: but for his counſe]) of 
all that they be damniſied by it. 

| Do, Then will I yet farther aſk thee this que- 


| Aha > whether he of whom he aſked counſel gave 


himſelf to learning, and to have knowledge of the 
law after his capacity ? Or that he took upon him 
to give counſel, and took no ſtudy competent to 
have learning ? For if he did ſo, I think he be 
bounden in conſcience to reſtitution of all the coſts 
and damages that he ſuſtained to whom he gave 
counſel, if he would not have ſued but through his 


| counſel,and alſo to the other party. But if a man 


that hath taken ſufficient ſtudy in the law miſtake 
the law in ſome point that js hard to come to the 
knowledge of, he is not bounden to ſuch re ſtitu- 
tion, for he hath done that in him is : but if ſuch 
a man knowing the law give counſel againſt the 

: law, 


CHAPTER xXIx. 


law, he is bound i in a to reſtitution of colts 


and damages, (as thou haſt ſaid before) and alſo to 


make amends for the untruth. “ 


Stud. What if he aſk counſel, of one that he 


knoweth is not learned, and he giveth him counſel 


in this caſe to enter, by force whereof he entereth ? 


Doc. Then be they both bound in conſcience to 
reſtitution ; that is to ſay, the party, if he be ſuffi- 
cient, and elſe the counſellor, becauſe he aſſented, 
and gave counſel to the wrong. 

Stud. But what is the counſellor in that caſe 
bounden to him that he gave counſel to? 

Dea. To nothing: for there was as much default 
in him that aſked thecounſel as in him that gave 


it; for he aſked counſel of him that he knew was 
ignorant : and in the other was default for the pre- 


ſumption, that he would take upon him to give 
counſel in that he was ignorant in. 

Stud. But what if he that gave the counſel knew 
not but that he that aſked it had truſt in him, that 
he could and would give him good counſel, and 
that he aſked counſel for to order well his conſei- 
ence, howbeit that the war was that he could not 
ſo do? 

Dee. Then is he that gave the counſel bounden 
to offer to the other amends, but yet the other may 
not take it in conſcience. 

Stud. That were ſomewhat perilous; for haply 
he would take it, though he have.no right t to-it, 
except the world be well amended, 

Dee. What thinkeſt thou in that amendment? 

Stud. I truſt every man will do now in this world 
as they would be done to, ſpeak as they think, re- 
{tore where they have done wrong, refuſe money if 
they have no right to it, though it be offered them, 
do that they ought to do by conſcience, and though 
that they cannot be compelled to it by no — 5 and 


„ And it ſeems that he 1s liable to anſwer in an 
action of diſceit. 


3 | that 


* 
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| that none will give counſel but that they ſhall think | 


to be according to conſcience, and if they do, to 


do what they can to reform it, and not to intermit 
themſelves with ſuch matters as they be ignorant in, 


but in ſuch caſes to ſend them that aſk te counſel 
to other that they ſhall think be more cunning than 
they are. 

"Deed. It were very well if it were as thou haſt 
ſaid, but, the more pity, it is not alway ſo; and 
eſpecially there is great default in givers of counſel; 
for ſome, for their own lucre arid profit, give coun- 
ſel to comfort other to fie that they know have no 
right, but I truſt there be but few of them; and 
ſorne for dread, forne for favour, ſome for malice, 
and ſothe upon confederacies, and to have as much 
done for them another time to hide the truth. And 
ſome take upon them to give counſel in that they 


be ignorant in, and yet when they Know the truth, 


will not withdraw that they have miſdone, for they 


think it ſhould be greatly to their rebuke; and ſuch 


pon follow not this counſel, that faith; That we 


| bave unaduiſediy done, let us with good advice revoke 


ag ain. | 
Stud. And if a man give counſel in this realm 
after as his learning and conſcience giveth him, and 
regardeth the laws of the realm, giveth he good 
counſel ? | 
Doc. If the law of the realm be not in that caſe 


againſt the law of God, nor againſt the law of rea- 


ſon, he giveth good counſel : for every manis bound 
to follow the law of the country where he is, ſo it 
be not againſt the ſaid laws; ahd ſo may the caſes 
be, that he may bind himſelf to reftitution. 

Stud, At this time I will no farther trouble thee 
in this queſtion, | 


CHAP TIX 
The eighteenth queſtion of the Audent. 


F a man of his meer motion give lands to H. 


Hart, and to his heirs, by indenture, upon a 


condition, that. he ſhall yearly at a certain day, pay 


to {a at Stile out of the ſame land a certain rent, 


and if he do not, that then it ſhould be lawful to 


the ſaid F. at Stile to enter, &c. if the rent in this 
caſe be not payed to J. at Stile, whether may the 
ſaid John at Stile enter into the lands by con- 
ſcience, though he may not enter by the law! 

Doct. May he not enter in this caſe by the law, 
ſith the words of the indenture be that he ſhall 
enter ? EL A 

Stud. No verily; for there is an ancient maxim 
in the law, that no man ſhall take advantage in a 
condition, but he that is party or privy to the con- 
dition; and this man is not party or privy, where- 
fore he ſhall have no advantage of it. 

Dot. Though he can have no advantage of it as 
party, yet becauſe it appeareth evidently that the in- 
tent of the giver was, that if he were not payed of 
the rent, that he ſhould have the land, it ſeemeth 
that in conſcience he ought to have it, though he 
cannot have it by the law. . 
Stud. In many caſes the intent of the party is void 
to all intents, if it be not grounded according to the 
law: and therefore if a man make a leaſe to another 
for term of life, and after of his meer motion he 
confirmeth his eſtate for term of life to remain after 
his death to another, and to his heirs ; in this caſe 
that remainder is void in law and conſcience : for 
by the law there can no remainder depend upon an 
eſtate, but that theſame eſtate beginneth at the ſame 
time that the remainder doth ; and in this caſe the 


Litt. ſect. 347. 
Dyer, 6, pl. 2. 
Poſt. 172. 


2 Vezey, 248. 
Ante, 67. 


2 B. C. 167. | 


eſtate began before, and the confirmation enlarged 


not his eſtate, nor gave him no new eſtate, But if a 
leaſe be made to a man for term of another man's 


— 
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life, and after the leſſor only of his meer motion 
confirmeth the land to the leflee for the term of his 
own life, the remainder over in fee; that is a good 
remainder in the law and conſcience. ' And ſo me- 
thinketh the intent of the party ſhall not be regard- 
ed in this caſe; - © 5 | 
Dot. And in the firſt caſe that thou haſt put, 
methinketh though it paſs not by way of remainder 
of that, yet ſhall it paſs as by the way of grant of the 


2 Roll. Abr. 56. reverſion ; for every deed {hall be taken moſt ſtrong 


againſt the grantor, and the taking of a deed in this 
caſe is an attornment in itſelf, 

Stud. That cannot be, for he in the remainder is 
not party to the deed, and therefore it cannot be 
taken by, the way of grant of the reverſion ; for no 


2 Roll. Abr. C8. grant can be made but to him that is party to the 


Hob. 313. 
Hutt. 88. 


| cans thereof, and the attornment ſhall be taken 


be given to him of ſuch grant by the conuſee or gran- 


deed, except it be by way of remainder. And 
therefore if a man make a leaſe for term of life, and 
after the leſſor grant to a ſtranger that the tenant 
for term of life ſhall have the land to him, and to 

his heirs, that grant is void, if it be made only of 
his meer motion without recompence. And in like 
wiſe, if a man make a leaſe for term of life, and at- 
ter grant the reverſion to one for term of life, the 


remainder over in fee, and the tenant attorneth to 
him that hath the eſtate for term of life only, in- 


Co, Litt. 310, tending that he only ſhould have advantage of the 


grant ; his intent is void, and both * ſhall take ad- 


good, 


— 


* Attornment is now almoſt rendered unneceſſary by ſta- 
tute. The act of 4 Ann. c. 16. ſ. 9. enacts that all grants 
or conveyances, by fine or otherwiſe, of any manors, 


rents, reverſions, or remainders, ſhall be effectual with- 
cout the attornment of any of the tenants, but it 


provides that no tenant ſhall be prejudiced by payment 
of rent to any grantor or conuſor, or by breach of any 
condition for non-payment of rent, before notice ſhall 


pee. 
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good, according to the grant. And ſo in this caſe, 


though the feoffor intended, that if the rent were 


not payed, that the ſtranger ſhould enter; yet be- 


cauſe the law giveth him no entry in that caſe, that 
intent is void, and the ſame ſtranger ſhall neither 
enter into the land by law nor conſcience. 


Doc. What thall then be done with that land, as 
thou thinkeſt, after the condition broxen? 


Stud. I think the feoffor in this caſe may lawfully 
re- enter; for when the feoffment was made upon 
condition that the feoffee would pay a rent to a 


ſtranger, in thoſe words is concluded in the law, 


that if the rent were not paid to the ſtranger, that 
the feoffor ſhould re-enter: for thoſe words, upon 
condition, imply fo much in the law, though it be 
not expreſſed. And then when the feoffor went far- 
ther, and ſaid that if the rent were not paid, that 


the ſtranger ſhould enter, thoſe words were void in 


the law; and ſo the effect of the deed ſtood upon 
the firſt words, whereby the feoffor may re-enter in 


law and conſcience : but if the firſt words had not 


been conditional, I would have holden it the greater 
doubt, | 


Dae. I pray thee put the caſe thereof in certain 


with ſuch words as be not conditional, that I may. 


the better perceive what thou meaneſt therein. 


— 


tee. And the ſtatute 11 Geo. 2. c. 19. ſ. 11. after 


reciting that the poſſeſſion of eſtates is rendered very 
precarious by the frequent and fraudulent practice of 


tenants in attorning to ſtrangers, who claim title to the 
eſtates oſ their reſpective landlords or leſſors, who are 
thereby put out of the poſſeſſion of their reſpective 
eſtates, and put to the difficulty of recovering the 
{ame at law, enacts, that all ſuch attornments ſhall 
be void, and the poſſeſſion not altered ; but it pro- 
vides, that the ſaid act ſhall not extend to affect 


any attornment made purſuant, to any judgment at 


law, or decree, or order of a court of equity, or made 
with the privity and conſent of the landlord or land- 


lords, leſſor or leſſors, or to any mortgagees after the 


mortgage is become forfeited. 
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DIALOGUE II. 


; C H AF. Ab | 
| q The ninteenth queſtion of the dent. 


Man maketh a feoffment by deed indented, 
and by the ſame deed it is agreed, that the 
feoftee ſhall pay to J. B. and to his heirs, a certain 


rent yearly at certain days, and that if he pay not 


Co. Litt. 213. 


Dyer 127. 
Ante, I 6 Is 


Cro. 


liz. 727. 


the rent, then it is agreed that J. B. or his heirs, 
Mall enter into the land; and after the feoffee pay- 
eth not the rent: then the queſtion is, who ought 
in conſcience to have this land and rent ! | 

Doc. Ere we argue what conſcience will, let us 


know firſt what the law will therein. 


Stud. I think that by the law neither the feoffor 


ne yet the ſaid A. B. ſhall ever enter into the land 


in this caſe for non-payment of the rent, for there is 
no re-entry in this caſe given to the feoffor for not 
payment of the rent, as there is in the caſe next be- 
fore, and the entry that is given to the ſaid A. B. 


for not payment thereof is void in the law, becauſe 


he is eſtrange to the deed, as it appeareth alſo in 
the next chapter before. And therefore methink- 
eth that the greateſt doubt in this caſe is, to ſee to 


what uſe this feoffment ſhall be taken. 


Doe. There appeareth in this caſe as thou haſt 
put it, no conſideration ne recompence given to 
the feoffor, whereupon any uſe may be derived: 
and if the caſe be ſo indeed, and the feoffor de- 


dclared never his mind therein, to what uſe ſhall it 


then be taken? 

Stud. Ithink it ſhall be taken to be to the uſe of 
the feoffee, as long as he payeth the rent: for there 
is no reaſon why the feoffee ſhould be buſied with 


payment of the rent, having nothing for his labour : 


ne it may notconveniently be taken that the intent 
of the feoffor was ſo, except he expreſſed it; and 
then it muſt be taken that he intended to recom- 
pence the feoffee for the buſineſs that he ſhould have 
in the payment over, and by the words following. 


3 his 


ne it is not upon any bargain or other recompence, Utes. pl. 10. 


| ſhall go according to his intent: but in this caſe 


land; then it appeareth that his intent was, that the 


Pointed thereof by the feoffor. 
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his intent appeareth to be ſo, as methinketh; for if | 
the rent were not payed, he would that A. B. ſhould 
enter, and fo it ſeemeth he intended not to have any 


uſe himſelf. And thus, me ſeemeth, this caſe ſhould 
vary from the common caſe of uſes; that is to ſay, 


if a man ſeiſed of land make a feoffment thereof, and 
it appeareth not to what uſe the feoftment was made, pt. Feoffment to 


then it ſhall be taken to be to the uſe of the feoffor ; Shep. Touch. 


except the contrary can be proved by ſome bargain, And. 37. pl.gs. 
or other like: or that his intent at the time of the Poſt. 165. 
delivery of ſeiſin was expreſſed that it ſhould be to 

the uſe of the feoffee, or of ſome other ; and then it 


methinketh it ſhall be taken thathis intent was, that 

it ſhould firſt be to the uſe of the feoffee, for the 

cauſe before rehearſed, except the contrary can be 

proved; and ſo that knowledge of the intent of the - 
feoffor is the greateſt certainty for knowledge of the 

ule in this caſe,as me ſeemeth. But when the feoffor 

goeth. farther, and ſaith, 'That if the rent be not 

paid, that then the ſaid A. B. fhould enter into the 
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rent ſhould ceaſe, and that 4. B. ſhould enter into 

the land: and though he may not by thoſe words 

enter into the land after the rules of the law, and to t. 172+ 174 

have freehold, yet thoſe words ſeem to be ſufficient 

to prove that the intent of the feoffor was, that he 

ſhould have the uſe of the land: for ſith he had 

the rent to his own uſe, and not to the uſe of the 

feoffor; ſo it ſeemeth he ſhall have the uſe of the land HT 

that is aſſigned to him for the payment of the rent. | 
Do. But I am ſomewhat in doubt, whether he . 

had the rent to his own uſe: for the intent of the 

ſeoffor might be, that he ſhould pay the rent for 

him to ſome other, or ſome other uſe might be ap- 


Stud. If ſuch an intent can be proved, then the 
intent muſt be obſerved : but we be in this caſe to 3 
wit to what uſe it ſhall be taken, if the intent of the NG PI 
feoffor cannot be proved; and then methinketh it 
M 3 | cannot 
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Lit. ſect. 345. 


DAT Sun n. 


| cannot be otherwiſe taken, but it ſhall be to the uſe 


of him to whom it ſhould be paid. For though it 
be called a rent, yet it is no rent in law, ne in the 
law he ſhall never have remedy for it, though it 
were afligned to him, and to his heirs, without con- 
dition, neither by diſtreſs, by aſſiſe, by writ of an- 
nuity, nor otherwiſe; but he ſhall be driven to ſue 
in the Chancery for his remedy : and then when he 
ſueth in the Chancery,he muſt ſurmiſe that he ought 
to have it by conſcience, and that he can have no 
remedy for it in the law. And then, ſith he hath 


no remedy to come to it but by the way of conſei- 


ence, it ſeemeth it ſhall be taken that when he hath 
recovered it, that he ought to have it in conſcience, 
and that to his own uſe, without the contrary can 
be proved : and if the contrary can be proved, and 
that the intent of the feoffor was, that he ſhould 
diſpoſe it for him as he ſhould avpoint, then hath 
he the rent in uſe to another uſe, and fo one uſe 
ſhould be depending upon another uſe, which is 
ſeldom ſeen, and ſhall not be intended till it be 
proved: and ſo, ſith no matter is here expreſſed, 
methinketh the rent ſhall be taken to be to the uſe 
of him that it is paid to, and the land in like wiſe 
that is appointed to him for not payment of the ſaid 
rent ſhall be alſo to his uſe : how thinkeſt thou will 
conſcience ſerve therein ? 

Dog.- IT think that as thou takeſt the law now, 
that conſcience (in this caſe) and the law be all one: 
for the law ſearcheth the ſame thing in this caſe, to 
know the caſe that conſcience doth, that is to ſay, 
the intent of the feoffor. And therefore I would 
move thee farther in one thing. 

Stud. What is that? 

Def. That ſith the intent of the feoffor ſhall be 
fo much regarded in this caſe, why it ought not alſo 
to be as much regarded in the cafe that is in the laſt 

chapter next before this, where the words be con- 
ditional, and give the feoffor a title to re-enter. For 


| methinketh, that though the feoffor may in that caſe 


re-enter for the condition broken, that yet after this 
entry 


V 


CHAPTER XXII. 


entry he ſhall be ſeiſed of the land after his entry to 
the uſe of him to whom the land was aſhgned by 
the ſaid indenture for lack of payment of ihe rent, 


167 


| becauſe the intent of the feoffor ſhall be taken to be 


ſo in that caſe as well as in this. And I pray thee 


let me know thy mind what diverſity thou putteſt 

between them? _ | e 
Stud. Thou driveſt me now to a narrow diverſity, 

but yet I will anſwer thee therein as well as I can. 
Da. But firſt, ere thou ſhew me that diverſity, I 


pray thee ſhew me how uſes began, and why ſo much 
land hath been put in uſe in this realm as hath been. 


Stud. I will with good-will ſay as methinketh 


therein, | | 
CHAP. XXII. 


q How uſes of land firſ began, and by what law; 
and the cauſe why ſo much land is put in uſe. 


SES were reſerved by a ſecondary concluſion 


of the law of reaſon in this manner: When 
the general cuſtom of property, whereby every man 


knew his own goods from his neighbours, was 


brought in among the. people, it followeth of rea- 
ſon, that ſuch lands and goods as a man had, ought 
not to be taken from him but by his aſſent, or by 
order of a law: and then ſith it be fo, that every 
man that hath lands hath hereby two things in him, 
that is to ſay, the poſſeſſion of the land, which after 
the law of England is called the frank-tenement, or 
the freehold, and the other is authority to take 


thereby the profits of the land; wherefore it fol- 


2 B. C. 104. 


- 


loweth, that he that hath land, and intendeth to 


give only the poſſeſſion and freehold thereof to an. 


other, and keep the profits to himſelf, ought in rea- 
ſon and conſcience to have the profits, ſeeing there 


is no law made to prohibit, but that in conſcience 
ſuch reſervation may be made. And ſo when a man 
mak-th a feoffment to another, and intendeth that 
he himſelf ſhall take the profits ; then the feoffee is 
ſaid ſeiſed to-his uſe that ſo enfeoffed him, that is to 
ſay, to the uſe that he ſhall have the poſſeſſion and 

| | M8 4 treehold 
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Gilb. Law of 
Uſes, 178. 


Co. Lit. 142. 


Shep. Touch. 
78. 


% 


DIALOGUE I. 


\ 


freehold thereof, as in the law, to the intent that the : 


feoffor ſhall take the profits *. And under this man- 


ner, as I ſuppoſe, uſes of land firſt began. 


DoF. It ſeemeth that the reſerving of ſuch uſe is 
prohibited by the Jaw: for if a man make a feoff- 


.ment, and reſerve the profits, or any part of the pro- 


fit, as the graſs, wood, or ſuch other; that reſerva- 
tion is void in the law: and methinketh it is all one 


to ſay, that the law judgeth ſuch a thing, if it be 


done, to be void, and that the law prohibiteth that 
the thing ſhall not be done. 


Stud. Truth it is, that ſuch reſervation is 8 in 


the law, as thou ſayeſt: and that is by reaſon of a 


maxim in the law, that willeth that ſuch reſervation 


of part of the ſame thing ſhall be judged void in the 


law. But yet the law doth not prohibit that no ſuch 
reſervation ſhall be made, but if it be made it judg- 
eth of what effect it ſhall be; that is to ſay, that it 
ſhall be void: and ſo he that maketh ſuch reſerva- 
tion offendeth no law thereby, ne breaketh no law 
thereby, and therefore the reſervation in conſcience 
is good. But if it were prohibit by ſtatute that no 
man ſhould make ſuch a reſervation, ne that no 
feoffment of truſt ſhould be made, but that all the 
feoffments ſhould be to the uſe of him to whom poſ- 


ſeſſion of the land is given; then the reſervation of 


ſuch uſes againſt the Ratute ſhould be void, becauſe 
it were againſt the law: and yet ſuch a ſtatute ſhould 


not be a ſtatute againſt reaſon, becauſe ſuch uſes 


were firſt grounded and reſerved by the law of rea- 
ſon ; but it ſhould prevent the law of reaſon, and 
{hould put away the conſideration whereupon the 
law of reaſon was grounded before the ſtatute made. 


— 


— 
—— 


* As for example, if a feoffment was made to Joby at 
Stile and his heirs, to the uſe and behoof of Milliam at 
Stile and his heirs, in this caſe heretofore John at Stile 
had the eſtate and property in the land; but William at 
S'ile had and was to have the profits in equity. Shep. 
Touch. p. 477. Ante, p. 60. 121. © 

And 
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And then to the other queſtion, that is to ſay, why 
ſo much land hath been put in uſe? It will be ſome- 
what long, and peradventure to ſome tedious, to 
ſnew all the cauſes particularly: but the very cauſe _ 
why the uſe remained to the feoffor, notwithſtand- 
ing his own feoffment or fine, and ſome time not- 
withſtanding a recovery againſt him, is all upon one 
conſideration after the cauſe and intent of the gift, 
fine or recovery, as is aforeſaid. 
| Doc. Though reaſon may ſerve that upon a feoff- 
ment a uſe may be reſerved to the feoffor by the in- 
tent of the feoffor againſt the form of his gift, as 
thou haſt ſaid before; yet I marvel much how an 
uſe may be- reſerved againſt a fine, that is one of 
the higheſt records that is in the law, and is taken 4 Cruiſe on fines, 
in the law of ſo high effect, that it ſhould make an Ante, p- 92+ 
end of all ftrifes ; or againſt a recovery, that is or- 
dained in the hue lor; them that be wronged to re- 
cover their right by. And methinketh, that great in- 
convenience and hurt may follow, when ſuch records 
may ſo lightly be avoided by a ſecret intent of uſe 
of the parties, and by a nude and bare averment and 
matter in deed, and ſpecially fith ſuch a matter in 
deed may be alledged that is not true, whereby may 
riſe. great ſtrife between the parties, and great con- 
fuſion and uncertainty in the Jaw. But, neverthe- 
leſs, ſith our intent is not at this time to treat of that 
matter, I pray thee touch ſhortly ſome of the cauſes, 
why there hath been ſo many perſons put in eftate 
of lands to the uſe of others as there have been; 
for, as I hear ſay, few men be ſole ſeiſed of their 
own land. 
Stud. There have been many cauſes thereof, of 
the which ſome be put away by divers ſtatutes, and 
ſome remain yet. Wherefore thou ſhalt underſtand, 2 B. C. 331, 332. 
that ſome have put their land in feoffment ſecretly, wo” Sw 
$, 727 73. 
to the intent that they that have right to the land Stat. 7 Ric, 2. 
ſhould not know againſt whom to bring their action, . 9- 
and that is ſomewhat remedied by divers ſtatutes 1 21. 
that give actions againſt pernors and takers of gat. 27 H. 8. 
the profits. And ſometime ſuch feoffments of truſt c · 10. 
| | have 
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Gilb. Law of . 
Ules, 7a, 73. 


2 B. C. 272. 
Wood's Inſt. 

25 5. 

Popham, 73. 
Bac. Ule of the 
Law. 153. 
Gilb, Law of 
Uſes, 38. 


See ſtat. 27 
H. 8. C. 10. 


Perk. ſect. 463. 
3 Bac. Abr. 221. 
Shep. Touch. 


SP. + 


1 Co. 131. 
Chudleigh's 
Cafe. 


T7 . C. 328. 


r Chan. Reps 
14%. 

Shep, Touch, 
478. 

Gd. Law of 
es, 37. 


DIALOGUE: * 


have been made to have maintenance and Meier 

of their ſeoffees, which perad venture were great lords 
or rulers in the country: and therefore to put away 
ſuch maintenance, treble damages be given by ſta- 
tute againſt them that make ſuch feoffments for 
maintenance. And ſometime they were made to 
the uſe of mortmain, which might then be made 


without forfeiture, though it were prohibited that 


the freehold might not be given in mortmain : but 
that is put away by the ſtatute of R. 2. And ſome- 
time. they were made to defraud the lords of wards, 
reliefs, heriots, and of the lands of their villeins : 
but thoſe points be put away by divers ſtatutes made 
in the time of king H. the 7th. Sometime they 
were made to avoid executions upon A ſt: tute-ſtaple, 
ſtatute- merchant, and recogniſance: and remedy is 

provided for that, that a man ſhall have execution 
of all ſuch lands as any perſon is ſeiſed of to the uſe 
of him that is ſo bound at the time of execution 
ſued, in the 19th year of H. 7. And yet remain 
feoffments, fines, and recoveries in uſe for many 
other cauſes, in manner as many as there did before 
the ſaid eſtatute. And one cauſe why they be yet 
thus uſed is, to put away tenancy by the courteſy 
and titles of dower. Another cauſe is, for that the 
lands in uſe ſhall not be put in execution upon a 
ſtatute- ſtaple, ſtatute- merchant, nor ive: 

but ſuch as be in the hands of the recogniſor at the 
time of the execution ſued. And ſometime lands 
be put in uſe, that they ſhould not be put in execu- 
tion upon a writ of extendi facias ad valentiam. And 
ſometime ſuch uſes be made that he to whoſe uſe, 
c. may declare his will thereon : and ſometime for 
ſurety of divers covenants in indentures of marriage 


and other bargains. And theſe two laſt articles be 


the chief and principal cauſe why ſo much land is 
put in uſe. Alſo lands in uſe be not aſſets neither 
in a Formedon, nor in an action of debt againſt the 
heir: ne they ſhall not be put in execution by an 
elegit ſued upon a recovery, as ſome men ſay. And 
chele be the very chief cauſes, as I now remember, 

why 
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why ſo much land ſtandeth in uſe as there doth: “ 
and all the ſaid uſes be reſerved by the intent of the 
parties underſtood or agreed between them, and that 
many times directly againſt the words of the feoff- 
ment, fine, or recovery: and that is done by the 
law of reaſon, as is aforeſaid. 

Do#. May not a uſe be aſſigned to a ſtranger as 
well as to be reſerved to the feoffor, if the feoffor 
ſo appointed it upon his feoffment ? | 

Stud. Yes, as well, and in likewiſe to the feoffee, 
and that upon a free gift, without any bargain or 
recompence, if the feoffor ſo will. | 


Do#, What if no feoffment be made, but that a 
man grant to his feoffee, that from henceforth he 
ſhall ſtand ſeiſed to his own uſe? Is not that uſe 
changed, though there be no recompence ? 
Stud. I think yes, for there was an uſe in eſe be- poſt. 173. 
fore the gift, which he might as lawfully give away, 
as he might the land if he had it in poſſeſſion. 
Do#. And what if a man being ſeiſed of land in 
fee, grant to another of his meer motion, without 
bargain or recompence, that he from thenceforth 
ſhall be ſeiſed to the uſe of the other; is not that 
grant good? | 


— 


* 


* It was evidently the intention of the legiſlature 
when they made the ſtatute 27 H. 8. c. 10. to aboliſh 
uſes by transferring the poſſeſſion to the uſe; but the 
ſtrict conſtruction of that ſtatute defeated the intent of 
it, and gave riſe to truſts of lands too redious to be here 

_ enumerated, exactly of the ſame nature as uſes were at 
Common law. Shep. Touch. 482. Allen 15. Stile 40, 
Of theſe uſes, which may properly be called chance 
truſts, intails may be made, fines levied, recoveries ſuf- 
fered, and huſbands be tenants by the curteſy. In ſhort, 
they are governed nearly by the ſame rules, and liable 
to every charge in equity which the legal ownerſhip is 

ſubject to in law. 2 Wms. Rep. c. 49. in the caſe 

of Sutton againſt Sutton. They may be aliened, are 

liable to debts, to leaſes and other incumbrances, They 

have not yet indeed been held ſubje& to dower,nor are 
they liable to eſcheat to the lord, 5 

9 Stud. 


% ᷑ ͤ»M 0. 


i (ug Touch. Stud. I fuppoſe that it is not good; for, as I take 

y'- the law, a man cannot commence an uſe but by li- 

very of ſeiſin, or upon a bargain, or ſome other re- 
compence. | | | 

Dact. I hold me contented with that thou haſt 

ſaid in this chapter for this time; and I pray thee 

ſhew me what diverſity thou putteſt between thoſe 

two caſes that thou haſt before rehearſed in the 2oth 
chapter, and in the 21ſt chapter of this preſent book. 

Stud. I will with good-will. | 


CHAP. XXIHL. 


The diverſity between two caſes hereafier following, 
whereof one is put in the 20th chapter, and the ather 
in the 21/4 chapter of this preſent book. | 


Perk. ſect. 531, NH E firſt caſe of the ſaid two caſes is this. A 
| $5 * 3 man maketh a feoftment by a deed indented, 
Ante, 15x, upon a condition that the feoffee ſhall pay certain 
rent yearly to a ſtranger, Tc. and if he pay it not, 
that it ſhall be lawful to the ſtranger to enter into 
the land. Jn this cafe, I ſaid before in the 2oth 
chapter, that the ſtranger might not enter, becauſe 
that he was not privy. unto the condition. But TI 
ſaid, that in that caſe the feoffor might lawfully re- 
enter by the firſt words of the indenture, becauſe 
they imply a condition in the law, and that the other 
words, that is to ſay, that the ſtranger ſhouldenter, 
be void in law and conſcience. And therefore I ſaid 
farther, that when the feoffor had re-entered, that 
he was ſeiſed of the land to his own uſe, and not to 
the uſe of the ſtranger, though his intent at the ma- 
king of the feoffment were, that the ſtranger, after 
his entry, ſhould have had the land to his own uſe, 
if he might have entered by the law. And the cauſe 
why I think that the feoffor was ſeiſed in that cafe 
to his own uſe I ſhall ſhew thee afterward, The ſe- 
cond caſe is this; a man maketh a feoffment in fee, 
and it is agreed upon the feoffment, that the feoffor 
ſhall pay a yearly rent to a ſtranger, and if he pay 
| it 
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CHAPTER XXIII. 


it nat, that then the ſtranger {hall enter into the 1051 

In this cafe I ſaid, as it appeareth in the ſaid twenty- 
firſt chapter, that if the feoffor paid not the rent, 
that the ſtranger ſhould have the uſe of the land, 

though he may not by the rules of the law enter in- 

to the land. 
methinketh to be this. In the firſt caſe it appear - 
eth, as I have ſaid before in the ſaid twentieth chap- 
ter, that the feoffor might lawfully re-enter by the 
Jaw for not payment of rent; and'then-when he en- 
tered according, he by that entry avoided the firſt 
livery of ſeiſin, inſomuch that after the re-entry he 
was ſeiſed of the land of like eſtate as he was before 
the feoffment; and fo remaineth nothing whereupon 
the ſtranger might ground his uſe, but only the bare 
grant or intent of the feoffor, when he gave the land 
to the feoffee upon condition that he ſhould pay the 
rent to the ſtranger, and if not, that it ſhould be la- 
ful to the ſtranger to enter: for the feoffment is a- 
voided by the re- entry of the feoffor, as I have ſaid 
before: and as I ſaid in the laſt chapter, as I ſuppoſe, 


| 173 


Poſt. 174. 
Ante, 165. 


And che diverſity between the caſes 


Ante, 163. 5 


Poſt. 174, 175. 


a nude or bare grant of him that is ſeiſed of land is 


not ſufficient to begin an uſe upon. 
Doc. A bare grant may change an uſe, as thou 
thyſelf agreed in the laſt chapter: why then may not 
an uſe as well begin upon a bare grant ? 

Stud. When a uſe is in eſſe, he that hath the uſe 
may of his meer motion give it away, if he will, 
without recompence, as he might the land, if he had 
it in poſſeſſion: but I take it for a grounds, that he 
cannot ſo begin an uſe without livery of ſeiſin, or 
upon a recompence or bargain. And that there is 
ſuch a ground in the law, that it may not fo begin, 
it appeareth thus. It hath been alway holden for 
law, that if a man make a deed of feoffment to ano- 
ther, and deliver the deed to him as his deed, that 
in this caſe he to whom the deed is delivered hath 
no title ne meddling with the land afore livery of ſei- 
{in be made to him, but only that he may enter and 
occupy the land at the will of the feoffor. And there 
is no book ſaith that the * in that caſe is ſeiſed 

thereof, 


Ante, 171. 


Shep. Touch. 
281. 
Poſt. 17 
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Perk. ſe. 127. 
2 Roll. Abr. 1 | 


Shep. Touch. 
281. 
Ante, 1 7 Zo 


Ante, 24. 


thereof, before livery to the uſe of the feoff.e.. And 


DXA4ALOGUE . 


in likewiſe, if a man make a deed of feoffment of 
two acres of land that lie in two ſhires, intending to 
give them to the feoffee, and maketh livery of ſeiſin 
in the one ſhire, and not in the other; in this caſe it 
is commonly holden in books, that the deed is void 
to the acre, where no livery is made, except it lie 


within that view, ſave only that he may enter and 


occupy at will, as is aforeſaid: and there is no book 
that ſaith that the feoffee ſhould have the uſe of the 
other acre ; for if an uſe paſſed thereby, then were 
not the deed void unto all intents; and yet it ap- 
peareth by the words of the deed, that the feoffor 
gave the lands to the feoffee, but for lack of livery 
of ſeiſin the gift was void: and ſo methinketh it is 
here, without livery of ſeiſin be made according. 


But in the ſecond cate of the ſaid two caſes, the 


Ante, 173. 


Ante, 165. 172. 


ſeoffor may not re- enter for non-payment of the 


rent, and fo the firſt livery of ſeiſin continueth and 
ſtandeth in effect; and thereupon the firſt uſe may 
well begin and take effect in the ſtranger of the land, 
when the rent is not paid unto him according to the 


firſt agreement. And ſo methinketh that in the firſt 


caſe the uſe is determined, becauſe the livery of ſei- 
ſin whereupon it commenced.3 is determined; and 
that in the ſecond caſe the uſe of the land taketh ef- 
fect in the ſtranger for not payment of the rent by 
the grant made at the firſt livery, which yet conti- 
nueth in his effect: and this methinketh is the diver- 
ſity between the caſes. 

Dot. Yet, notwithſtanding the 8 that thou 
haſt made, methinketh that if a man ſeiſed of lands 
make a giſt thereof by a nude promiſe, without any 


livery of ſeiſin, or recompence to him made, and 
grant that he ſhall be ſeiſed to his uſe, that though 


the promiſe be void in law, that yet nevertheleſs it 


muſt hold and fland good in conſcience, and by the 


law of reaſon. For one rule of the law of reaſon is, 
That we may do nothing againſt the truth: and ſith 
the truth is, that the owner of the ground hath 
granted that he ſhall be ſeiſed to the uſe of the other, 
that 


CHAPTER XXII. 


that grant muſt needs ſtand in effect, or elſe there is 


no truth i in the grantor. 
Stud. It is not againſt the truth of the grantor in 
this caſe, though by the grant he be not ſeiſed to 


the uſe of the other; but it proveth that he hath 
granted that the law will not warrant him to grant, 


wherefore his grant is void. But if the grantor had 
gone farther and ſaid, That he would alto ſuffer the 
other to take the profits of the lands without lett or 
other interruption, or that he would makehim eſtate 
in the land when he ſhould be required: then I think 
in thole caſes he were bound in conſcience, by that 
rule of the law of reaſon that thou haſt remembered, 

to perform them, if he intend to be bounden by bis 
promiſe; for elſe he ſhould go againſt his own truth, 

and againſt his own promiſe. . But yet it ſhall make 
no uſe in that caſe, nor he to whom the promile is 


made ſhall have no action in the law upon that pro- pq, 176, 
miſe, though it be not performed; for it is called in Burr. Rep. part 
the law a nude, or naked promiſe. And thus, me- 4 ol. 3. 


thinketh, that in the firſt caſe of the ſaid two caſes, 
the grant is now avoided in the law by the re-entry 
of the feoffor, and that the feoffor is not bounden 
by his grant, neither in law nor conſcience: butin 
that ſecond caſe he is bound, ſo that the uſe pet 
from him, as I have ſaid boſave; 


Doc:. I hold me content with thy conceit for this | 


time, but I pray thee ſhew me ſomewhat more at 
large what is taken for a nude contract, or naked 
promiſe, in the laws of England, and where an action 
may lie thereupon, and where not. 


Stud. I will with good-will ſay as methinketh 


therein. 


CHAP, 


Ante, 173, 174. 


> So — 7 3 
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Ante, 62. 


Ante, 175. 
Dyer 330. 
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— CHAP. XXIV 


| Hs, What i is a nude contract, or naked promiſe, a M the 


laws. of England, and whether any action may lie 
thereon, 


IRST, it is to.be underſtood, that contracts 
be grounded upon a cuſtom of the realm, and 


by the law that is called Jus gentium, and not di- 
rectiy by the law of reaſon : for when all things 


zwere in common, it needed not to have contracts, 


, but after property was brought in, they were right 
* expedient to all people, ſo that a man might have 
of his neighbour that he had not of his own ; and 
that could not be lawfully but by his gift, by way 
of lending, concord, or by ſome leaſe, bargain, or 
ſale; and ſuch bargains and ſales be called contracts, 
and be made by aſſent of the parties upon agree- 


ment between them, of goods or lands, for money, 


or for other recompence, but only of money uſual, 

for money uſual is no contract. Alſo a concord is 
properly upon an agreement between the parties, 
with divers articles therein, ſome riſing on the ove 
part, and ſome on the other. As if "John at Stile 


letteth a chamber to Henry Hart, and it is farther 
agreed between them, that the ſaid Henry Hartſhould 
go to board with the aid John at Stile, and the ſaid 


Henry Hart to pay for the chamber and boarding a 


certain ſum, c. this is properly called a Concord; 
but it is alſo a contract, and a good action lieth up- 
on it. Howbeit it is not much argued in the laws 


of England what giverſity is between a contract, a 
concord, a prorfille, a gift, a loan, or a pledge, a 

bacgain, a covenant, or ſuch other. For the intent 
of the law is to have the effect of the matter argued, 


and not the terms. And a nude contract is, when 
a man maketh a bargain, or a ſale of his goods or 


lands, without any recompence appointed for it : 
as if I ſay to another, I ſell thee all my land, or elſe 
my _ and nothing is aſſigned chat the other 
ſhall 


CHAPTER XV. 


ſhall give or pay for i teh! this is a nude contract, 
and, as I take it, it is void in the law and conſci- 
ence. And a nude or naked promiſe' is, where a 
man promiſe th another to give him certain mone = 


ſuch a day, or to build an houſe, or to do him ſu 
certam ſervice, and nothing is aſſigned for the mo- 


ney, for the building, nor for the ſervice; theſe be 


177 
2 R. C. 445. 
Salk 129. 246 
1 Roll. Abr. 9 
10. 
1 Danv. Abr. 
32. 


called naked promiſes, becauſe there is nothing aſ- 


ſigned why they ſhould be made; and I think no 
action lieth in thoſe caſes, though they be not per- 
formed. Alſo if I promiſe to another to keep him 


ſuch certain goods ſafely to ſueh a time, and aſter I 
refuſe to take them, there lieth no action againſt me 


for it. But if I take them, and after they be loſt or 


Impaired through my W ene e Lord Ray. 909. 


action lietn. 

Dari. But what opinion hold they that be 1dirtied 
in the law of England in ſuch promiſes that be call- 
ed naked or nude promiſes? Whether do they hold 
that they that make the promiſe be bounden in con- 
ſcience to perform their promiſe, though they cane 
not be compelled thereto by the law, or not. 

Stud. The books of the law of England entpent 
little thereof, for it is left to the determination of 


doQors ; 4 therefore I pray thee ſhew me ſome - 


what now of thy mind therein, and then I ſhall ſhew- 


thee ſomewhat therein of the minds of divers that” 
be learned in the la of the realm? 


Dea. To declare the matter plainly after the "I 
ing of doors, it would aſk along time, and there 


fore I will touch it briefly, to give thee occaſion to 


12 Mod. 487+ | 


deſire to hear more therein hereafter. Firſt thou 


| ſhalt underſtand, that there is a promiſe that is 
called an Alvew, and that is a promiſe made to 
God; and he that doth: make ſuch a vow upon a 
deliberate mind, intending to perform it, is bound 
in conſcience to do it, though it be only made in 
the heart, without pronouneing of words. And of 
other promiſes made to a man upon a certain conſi- 
deration, if the promiſe be not againſt the law, as if 
A to give & 20ʃ. becauſe be » 
: uch 


Poſt. 181. 


* 


DIALOGUE u. 


ſuch a houſe, or hath lent him ſuch a a or other 
ſuch like, I think him bound to keep his promiſe. 
But if his promiſe be ſo naked, that there is no man- 
ner of conſideration why it ſhould be made, then! 
think him not bound to perform it: for it is to ſup- 
poſe that there were ſome error. in the making of 
the promiſe. But if ſuch a promiſe be made to an 
univerſity, to a city, to the church, to the clergy, or 
to poor men of ſuch a place, and to the honour of 
God, or ſuch other cauſe like, as for maintenance 
of learning, of the commonwealth, of the ſervice of 
God, or in relief of poverty, or ſuch other ; then I 
think that he is bounden in conſcience to perfoim 


it, though there be no conſideration of worldly pro- 


fit that the grantor hath had or intended to have for 


it. And in all ſuch promiſes it muſt be underſtood, 


that he that made the promiſe intended to be bound 
by his promiſe ; for elſe commonly, after all doctors, 
he is not bound unleſs he were bound to it before 
his promiſe: as if a man promiſe to give his father 
a gown that hath need of it to keep him from cold, 
and yet thinketh not to give it him, nevertheleſs he 
is bound to give it, for he was bound thereto before. 
And, after ſome doctors, a man may be excuſed of 
ſuch a promiſe in conſcience by caſualty that com- 


eth after the promiſe, if it be fo, that if he had 


known of the caſualty at the making of the promiſe 
he would not have made it. And alſo ſuck pro- 
miſes if they ſhall bind, they muſt be honeſt, law- 


ful, and poſſible, and elſe they are not to be holden 


in conſcience, though there be a cauſe, &c. And 
if the promiſe be good, and with a cauſe, though no 
worldly profit ſhall grow thereby to him that ma- 
keth the promiſe, but only a ſpiritual profit, as in 


the caſe before rehearſed of a promiſe made to an 


univerſity, to a city, to the church, or ſuch other, 
and with a cauſe, as to the honour of God, there it is 
moſt commonly holden that an action upon thoſe 
promiſes lieth in the law canon. 

Stud. Whether doſt thou mean in ſuch promiſes 
made to an univerſity, to a city, or to ſuch other as 


thou 


w— * 
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thou haſt rehearſed before, and with a cauſe, as to 
the honour of God, or ſuch other, that the party 
ſhould be bound by his promiſe, if he intended not 
to be bound thereby, yea or nay? | 


17 


Doct. I think nay, no more than upon promiſes 


made unto common perſons. 


Stud. And then methinketh clearly, that no action 
can lie againſt him upon ſuch promiſes, for it is ſe- 


cret in his own conſcience whether he intended for. 


to be bound or nay. And of the intent inward in 
the heart, man's law cannot judge, and that is one 


of the cauſes why the law of God is neceſſary, (that 


is to ſay) to judge inward things: and if an action 
ſhould lie in that caſe in the law canon, then ſhould 
the law canon judge upon the inward. intent of the 


heart, which cannot be, as me ſeemeth. And there- 


fore,after divers that be learned in the laws of the 
realm, all promiſes ſhall be taken in this manner: 
that is to ſay, If he to whom the promiſe is made 
have a charge by reaſon of the promiſe, which he 


hath alſo performed, then in that caſe he ſhall have 


an action for that thing that was promiſed, though 
he that made the promiſe have no worldly profit by 
it. And if a man ſay to another, heal ſuch a poor 
man of his diſcaſe; or, make an highway, and I 


will give thee thus much; and if he do it, I think 


an action lieth at the Common law. * And more- 


over, though the thing that he ſhould do be all ſpiri- 
_ tual, yet if he perform it, I think an action lieth at 


* This is not a promiſe within the ſtatute 29 Car, 2. 


_  £.3.1.4,of frauds and perjuries; for in this caſe the entire 


credit 1s given to the perſon making the promiſe, and 
he alone is liable to be ſued, whereas the undertaking) 
within the ſtatute, ſignifies a collateral engagement 
which ſubjects the party to an action if the perſon for 


Whom he undertakes does not perform the agreement; 
as if two come to a ſhop, and one of them contracts for 


goods, and the ſeller does not care for truſting him, 

whereupon the other ſays, Let him have them, and I will 

undertake he ſhall pay you; this is an agreement with- 

in the ſtatute, and muſt be reduced into writing. Ld. 

Raym. 224. 1085. 1087. N. 302. Salk. 27. 
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DIALOGUE n. 
the Common law. As if a man ſay to another, faſt for 
me all the next Lent, and I will give thee twenty 
pounds, and he performeth it; I think an adion 


1 Roll. Abr. 19. lieth at the Common law. And likewiſe if a man 


Moor 857. ſay to another, marry my daughter, and I will give 
thee twenty pounds ;* upon this promiſe an action 
lieth, if he marry his daughter. And in this caſe he 
cannot diſcharge the promiſe though he thought not 

n © be bound thereby; for it is a good contract, and 


he may have guid pro quo, that is to ſay, the prefer- 
ment of his daughter for his maney. But in thoſe 
promiſes made to an univerſity, or ſuch other as 
thou haſt remembered before, with ſuch cauſes as 
thou haſt ſhewed, that is to ſay, to the honour of 
God, or to the increaſe of learning, or ſuch other 
like, where the party to whom the promiſe was 
made is bound to no new charge by reaſon of the 
promiſe made to him, but as he was bound to be- 
fore; there they think that no action lieth againſt 
him, though he perform not his promiſe, for it is no 
contract,and ſo his own conſcience muſt be his judge 
whether he intend:d to be bound by his promiſe or 
not. And if he intended it not, then he offended 
for his diſſimulation only; but if he intended to be 
bound, then if he perform it not, untruth is in him, 
and he proveth himſelf to be a liar, which is prohi- 
bited as well by the law of God as by the law of rea- 
ſon. And furthermore, many that be learned in the 
law of England hold, that a man is as much bounden 
in conſcience by a promiſe made to a common per- 
ſon, if he intended to be bound by his promiſe, as 
he is in the other caſes that thou haſt remembered 
of a promiſe made to the church, or the clergy, or 
ſuch other: for they ſay that as much untruth is in 
the breaking of the one as of the other; and theß 
ſay that the untruth is more to be pondered than the 
perſon to whom the promiſes he made. 


— 
— — — 


* This promiſe is within the ſtatute, and muſt be in 
writing. 1 Danv. Abr. 69. it being a contract in con- 
ſideration of marriage. 1 Str, 34. 


3 | | Don. 
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DoF. But what hold they if a promiſe be 1 


for a thing paſt, as I promiſe thee xl. li. for that, 
thou haſt builded me ſuch a houſe, lie ih an action 


there ? | EE. 
Stud. They ſuppoſe nay, * but he ſhall be bound 5 Rot RE | 


in conſcience to perform it after his intent, as is 12. 
before ſaid. 
Do. And if a man promiſe to give N 
xl. I. in recompence for ſuch a Fin s that he hatn 
done him, lieth an action there? 
Stud. I ſuppoſe nay, and the cauſe i is, for that : 
ſuch promiſes be no perfect contracts. For a con- 
tract is properly where a man for his money ſhall have 
by aſſent of the other party certain waa 4 or ſome 8 Fay 7 
other profit at the time ny the contract or after: but; Comyn's © 
if the thing be promiſed for a cauſe that is paſt, by Digeſt, 99. 
way of recompenee, then it is rather an accord than 
a contract; but then the law is that upon ſuch ac- 
cord the thing that is promiſed in recompence muſt 


be paid, or delivered in hand, for upon anaccord 

there lieth no action. | : 

3 Doct. But in the caſe of treſpaſs, whether hold : 
1 they, that he be bound by his promiſe, though he 

. intended not to be bound thereby ? 


Stud. They think nay, no more than in the other 


, caſes that be put before. 
. Doc. In the other caſes he was not bound to that 
£ he promiſed, but only by his promiſe ; but in this 
1 caſe of treſpaſs he was bound in conſcience, before 
- the promife, to make recompence for the treſpaſs : 
1 and therefore it ſeemeth that he is bound in canſci- 
10 ence to keep his promiſe, though he intended not to 
6 de bound thereby. 
1 Stud. Though he were bound before the promiſe | 
= to make recompence for his treſpaſs, yet he was not 
* bound to no ſ dy hi d 
5 und to no ſum in certain but by his promiſe: and 
5 becauſe that the ſum may b de too much or tao little, 
PO” * But if there had been a dent requeſt to build 
in the houſe on the part of lan ko 4 the promiſe, 
on- 


the action would lie, although the conſideration was 


executed. Cre. Car, 409. Townſend v. Hunt. Cro. 
0%. Eliz. 282 
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and not egal to the treſpaſs, and that the party to 
' whom the treſpaſs was done, notwithſtanding the 
promiſe, is at liberty to take his action of treſpaſs 
if he will; therefore they hold that he may be his 


. ICY COT TC I roo 
5 


ſil | dun judge i in conſcience whether he intended to be 
1 bound by his promiſe or not, as he may in other 
10 1 caſes; but if it were of a debt, then they hold that 


he is bound to perform his promiſe, in conſcience. 

Dar. What if in the caſe of treſpaſs he affirmeth 
his promiſe with an oath? 

Stud. Then they hold that he is bound to perform 
it for ſaving of his oath, N he intended not to 
be bound: but if he intended to be bound by his 
promiſe, then they fay that an oath-needeth not but 
to enforce the promiſe; for they ſay, he breaketh 
the law of reaſon, Which is, that we may do nothing 
againſt the truth, as well when he breaketh his pro- 

miſe that be thought in his own heart to be bound 
by, as he doth when he breaketh his oath, though 
the offence be not fo great, by reaſon! of the per- 
jury. "Moreover to that thou ſayeſt, that upon 
ſuch promiſes as thou haſt rehearſed before, ſhall lie 
an action after the law canon; verily as to that in 
this realm there can no action lie thereon. in the 
ſpiritual court, if the promiſe be of a temporal 
Br. Premunire. thing; for a prohibition or apræmunire feos! ſhould 
5 lie in that caſe. 
| Doct. That is marvel, ſith there can no afficn lie 
thereon in the king's court, as thou ſayeſt thyſelf, 
| Stud. That maketh no matter: for though there 
Ante 136. lie no action in the king's court againſt executors 
og 593: upon a ſimple eontract; yet if they be ſued in that 
. Pale e caſe for the debt in the ſpiritual court, a prohibi- 
pl. 16. tion lieth. And in like wife, if a man wage his 
law untruly in an action of debt upon a contract 
in the king's court, yet he ſhall nor be ſued for the 
perjury in he ſpiritual court, and yet ng remedy 
3New. Abr. 817. jieth for the perjury in the king's courts: for the 
prohibition lieth not only where a man is ſued in 
the ſpiritual court of ſuch things as the party 
may have his remedy in the king's court, but 


23. C. 112. alſo where the ſpiritual court holdeth plens: in 
| ſuch” 
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ſuch eaſe where they by the king's prerogative, 2 In. bor, 602, 


and by the ancient cuſtom the realm, ought none 


to hold. 
Def. I will take adviſement upon that thou haſt 


ſaid in this matter till another time, and I pray thee 


now proceed to another queſtion. 


0 H A P. XXV. 
« | The aum queſtion of the Rludent. 


Stud. . Man hath t two ſons,0ne born before eſpou- 
ſals, and the other after eſpouſals, and 
the father by his will bequeatheth to his ſon and heir 


all his goods: which of theſe two ſons Hall have 


the goods in conſcience ? 


Doc. As I ſaid in our firſt dialogue in Latin; 


the laſt chapter, the doubt of this caie dependeth 
not in the knowing what conſcience will in this 


_ © caſe, but rather the knowing which of the ſons 


ſhall be judged heir, {that is to ſay) whether he 


ſhall be taken for heir, that is heir by the ſpiritual f Perk. ſect. 49. 


law, or he that is heir by the law of the realm, or“ 
elſe that it ſnall be judged for him that the father 


took for heir. 
Stud. As to that point, admit the father s mind 


not to be known, or elſe that his mind was that he 


ſhould be taken for heir that ſhould be judged for 
heir by the law, that in this caſe it ought to be judg- 
ed by; and then, I pray thee, ſhew me thy mind 
therein: for though the queſtion be not directly ce- 


pending'upon the point to ſee what conſcience will 


in this caſe, yetit is right expedient for the well or- 
dering of conſcience, that it be known after what 
law it ſhall be judged ; for if it ought to be judged 
after the temporal law who ſhould be heir, then it 


were againſt conſcience, if the judges in the ſpiritual. 


law ſhould judge him for heir that is the heir by the 
ſpiritual law, and J think they ſhould be bound to 


reſtitution thereby, And therefore, I pray thee, 
N 4 ___ ſhew 


nit, 96, 97. 
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F. N. B. 102. 


Ibid, con. 


Ante, 17, 18. 
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ſhew me thine opinion, after what law it ſhall be 
Judged, | 


De#. Methinketh that in this caſe it ſhall be 


Judged after the law of the church; for it appeareth 


that the bequeſt is of goods : and therefore if any 
ſuit ſhall be taken upon the execution of the will for 
the bequeſt, it muſt be taken in the ſpiritual court ; 
and when it is depending in the ſpiritual court, me- 
thinketh it muſt be judged after the ſpiritual Jaw ; 
for of the temporal law they have no knowledge, 
nor they are not bound to know it, as methinketh ; 
and more ſtranger not to judge after it. But if the 


| bequeſt had been of a chattel real, as of a leaſe for 
term of years, or of a ward, or ſuch other, then the _ 


matter ſhould have come in debate in the king's 
court; and then I think the judges there ſhould 
judge after the law of the realm, and that is, that 
the younger brother is heir : and ſo methinketh the 
diverſity of the courts ſhall make the diverſity of 
judgment. 1 5 i 

Stud. Of that might follow a great inconvenience, 
as me ſeemeth, for it might be ſuch a caſe that both 


chattels realand chattels perſonal were in the will, 


and then, after thine opinion, the one ſon ſhall have 
the chattels perſonal, and the other ſon the chattels 
real; and it cannot be conveniently taken, as me- 
thinketh, but that the father's will was, that the one 
ſon ſhould have all, and not be divided. Therefore 
methinketb that he ſhall be judged for heir that is 
heir by the Common law, and that the judges ſpiri- 
tual in this caſe be bound to take notice what the 
Common law is: for ſith the things that be in 
variance be temporal, that is to ſay, the goods of 
the father, it is reaſon that the right of them in 
this realm ſhall be determined by the law of the 
realm, TT 

Doc. How may that be? For the judges ſpiritual 


know not the law of the realm, ne they cannot 


know it as to the moſt part of it; for much part of 
the law is in ſuch .ſpeech that few men have the 
knowledge of it, and there is no means, ne fami- 

| liarity 
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liarity of ſtudy between them that learn the ſaid | 
laws; for they be learned in feveral-places, and 
after divers ways, and after divers manners of 


teachings, and in divers ſpeeches, and commonly 
the one of them have none of the baoks of the 
other : and to. bind the ſpiritual judges to give 
judgment after the law that they know not, ne that 
they cannot come to the knowledge of it ſeemeth 
not reaſonable. e e 
Stud. They muſt do therein as the kiag's judges 
muſt do when any matter cometh before them that 
ought to be judged after the ſpiritual law, whereof 


put divers caſes in our firſt dialogue in Engliſb, the Ante, 18. 


ſixth chapter; that is to ſay, they muſt either take 


knowledge of it by their own ſtudy, or elſe they 
muſt enquire of them that be learned in the law of 


the church, what the law is; and in like wiſe muſt 


they do. But it is to doubt, thilt ſume of them 
would be loth toaſk any ſuch queſtion in ſuch caſe, 


or to confeſs that they are bound to give their 


judgment after the temporal law: and furely they 


may lightly offend their conſcience. 

Doct. I ſuppoſe that ſome be of opinion that they 
are not bound to know the law of the realm ; and 
verily, to my remembrance, I have not heard that 


judges of the ſpiritual law are bound to know the 


law of the realm. | | 

Stud. And I ſuppoſe that they are not only bound 
to know the law of the realm, or to do thatin them 
is to know it, when the knowledge of it openeth the 
right of the matter that dependeth before them: but 


| that they be alſo bound to know where, and in what 


caſe they ought to judge after it : for in ſuch caſes 
they muſt take the king's law as the law ſpiritual te 


that point, and are bound in conſcience to follow it, 


as it may appear by divers caſes, whereofoneis this. 


T wo joint-tenants be of goods, and the one of them Ante 18. 


by his laſt will bequeatheth all his part to a ſtranger, 
and maketh the other joint-tenant his executor,and 
dieth: if he to whom the bequeſt is made ſue the 


other joint-tenant upon the legacy as executor, &c. 


upon 


"BF- 1 2 
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| 1 1 Litt. ſect. 287. 
2 Cro. 106. 


Ante, 18. 


This. 


F. N. B. 70. 


2 Inſt, 364. 
Br. Prohibition. 
pl. 7. 
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upon this matter ſnewed, the judges of the ſpiritual 


law are bound to judge the will to be void, becauſe 
it is void by the law of the realm, whereby the 4 joint- 
tenant hath right to the whole goods by the title of 
the ſurvivor, and is judged to have the goods as by 
the firſt gift, which is before the title of the will, 

and muſt therefore have preferment as the eldeſt 
title: and if the judges of the ſpiritual court judge 
otherwiſe, they are bound to reſtitution. - And by 
like reaſon the executors of a man that is outlawed 
at the time of his death, may diſcharge themſelves 
in the ſpiritual court of the performing of the le- 
gacies, becauſe they be chargeable to the king; 
and yet there is no ſuch law of utlagary in the ſpi- 


ritual law. 


Doc. By occaſion of that thou haſt ſaid before, I 
would aſk of thee this queſtion. If a parſon of a 
church alien a pMtion of diſmes according as the 
ſpiritual law hath ordained, is not that alienation 
ſufficient, though it have not the ſolemnities of the 


temporal law ? 


Stud. | am in doubt therein, if the portion be un- 
der the fourth part of the value of the church : but 
if it be to the value of the fourth part of the church 
or above, it is not ſufficient, and therefore was the 
writ of right of diſmes ordained. And if in a writ 
of right of diſmes it be adjudged in the king's court 
for the patron of the ſucceſſor of him that alieneth, 
becauſe the alienation was not made according to 
the Common law; then the judges of the ſpiritual 
law are bound to give their judgment according to 
the judgment given in the king's court. And in 
like wiſe, if a parſon of a church agree to take a 
penſion for the tythe of a mill, or if the penſion be 
to the fourth part of the value of the church, or 
above, then it muſt be aliened after the ſolemnities 


of the king's laws, as lands and tenements muſt ; 


or elſe the patron of the ſucceſlor of him that alien- 
eth may bring a writ of right of diſmes, and recover 
in the wag” s court; and then the judges of the 

| ſpiritual 
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ſpiritual court are bound to give judgment in the 
ſpiritual courts accordingly, as is aforefaid. 
Dot. I have heard ſay, that a writ of right of 
diſmes is given bythe ſtatute of /Yefm. 2. and that 
ſpeaketh only of diſmes, and not of penſions, 


Stud. Where a parſon of a church is wrongfully F. N. B. 70, 


deforced of his diſmes, and is let by an indicavit to 
aſk his diſmes in the ſpiritual court, then the pa- 
tron may have a writ of right of diſmes by the ſta- 
tute that thou ſpeakeſt of, for there lay none at the - 
common law; for the parſon had there good right, 
though he were let by the indicavit to ſue for his 


2 Inſt. 364. 
Eooth on Real 
Actions, 12 4. 


right. But when the parſon had no remedy at the F. N. B. 70. 


ſpiritual law, there a writ of right of diſmes lay for 
the patron by the common law, as well of penſions 
as of diſmes: and ſome ſay that in ſuch caſe it lay 
of leſs. than of the fourth part, by the common 
law, but that I paſs over. And the reaſon why it 
lay at the common law, if the diſmes or penſions 
were above the fourth part,'&c, was this: By the 
ſpiritual law the alienation of the parſon with the 
aſſent of the biſhop, and of the chapter, ſhall bar 
the ſucceſſor without aſſent of the patron, and ſo 

the patron might leeſe his patronage, and be not aſ- 
ſenting thereto : for his incumbent might have no 

remedy but in the ſpiritual court, and there he was 
barred :- wherefore the patron in that caſe ſhall have 
his remedy by the common law, where the aſſent 
of the ordinary and chapter without the patron ſhall | 
not ſerve, as it is ſaid before. But where the in- 

cumbent had good right by the ſpiritual law, there 

lay no remedy for the patron by the common law, 

though the incumbent were let by an indicavit. And 

for that cauſe was the ſaid ſtatute made, and it lieth 
as well by the equity for offerings and penſions, as 

for diſmes. Then, farther, I would think that where 
the {;iritual court may hold plea ofa temporal thing, 
that they muſt judge after the temporal law, and 
that ignorance ſhall not excuſe them in that caſe : 
for by taking of their office they have bound them- 
ſelves to have knowledge of as much as belongeth to 
their office, as all judges be, ſpiritual and temporal. 


But 


Het. 37, 


Ante, 18. 19. 


DIALOG UE u. 


But if it were in argument in this caſe, whether the 
eldeſt ſon might be a prieſt, becauſe he is a baſtard 
in the temporal law, that ſhould be judged after the 
ſpiritual law, for the matter is fpiritual. _ . 

Doc. Yet notwithſtanding all the reaſons that 
thou haſt made, I cannot ſce how the judges of the 
ſpiritual law ſhall be compelled to take notice of 


the temporal law; ſeeing that the moſt part of it is 


in the French tongue ; for it were hard that every 
ſpiritual judge ſhould be compelled to learn the 
tongue. But if the law of the realm were ſet in ſuch 
order, that they that intend to ftudy the law canon 


might firſt have a fight of the law of the realm, as 


they have now of the law civil, and that ſome books 
and treatiſes were made of cafes of conſcience con- 
cerning thoſe two laws, as there be now concerning 
the law civil and the law canon; I would aſſent that 


it were right expedient, and then reaſon might ſerve 


the better, tha! they ſhould be compelled to take 
notice of the law of the realm, as they be now bound 
in ſuch countries as the law civil is uſed to take no- 
tice of that law. | | 
Stud. Methinketh thine opinion is right good and 
reaſonable: but til] ſuch an order be taken, they are 
bound, as I ſuppoſe, to enquire of them that be 
learned in the common law, what the law is, and 
ſo to give their judgment according, it they will 


keep themſelves from offence of conſeience. And 


foraſmuch as thou haſt well ſatisfied my mind in all 
the queſtions before, I pray thee now that | may 


ſomewhat feel thy mind in divers articles that be 


written in divers books for the ordering of conſci- 
ence upon the law canon or civil: for methinketh 
that there be divers concluſions put in divers books, 
as in the ſums called ſumma angelica and ſumma re- 
ella, and divers other for the good order of conſci- 
ence, that be againſt the law of this realm, and rather 
bind conſcience, than do give any light to it. 
Doe . I pray thee ſhew me ſome of thoſe caſes. 
Stad. I will with 200d-will, 5 


CHAP 


"CHAP. XVI. 

n Whether the abbot may with cenſcicnce preſent to an 
advowſon of a. church that belongeth to the houſe, 
without aſſent of the covem ® 

T appeareth in the chapter, Et agnoſcitur de his 

I gue fiunt a prelatis, the which chapter is recited 

in-the ſum called ſumma angelica, in the title abbas, 


the twenty- ſeventh article, that he may not, without 


any cuſtom, or any ſpecial privilege to help therein. 


Stud. Truth it is, that there is ſuch a deeretal; but 


they that be learned in the law of England hold the 
decretal bindeth not in this realm: and this is the 
cauſe why they do hold that opinion. By the law 
of the realm the whole diſpoſition of lands and goods 
of the abbey is the abbot's only for the time that he 


is abbot, and not in the covent, for they be but as c. 
dead perſons in the law : and therefore the abbot Ant 


e, 31. 


ſhall ſue and be ſued only without the covent, do 
homage, fealty, atturn, make leaſes, and preſent to 


advowſons only in his own name. And they ſay, 


farther, that this authority cannot be taken from 
him but by the law of the realm; and ſo they ſay, 
that the makers of the decretal exceed their power ; 
whereſore they ſay it is not to be holden in confci- 
ence, no more than if a decree were made that a 
leaſe for term of years, or at will, made by the ab- 
bot without the covent, ſhould be immediately void: 
and ſo they think that the abbot may in this caſe 
preſent in his own name without offence of conſei- 
ence, becauſe the ſaid decretal holdeth not in this 
realm. | | 

Dot. But many be of opinion, that no man hath 
authority to preſent in right and conſcience to any 
benefice with cure but the pope, or that he hath his 


authority therein derived from the pope ®; for they 


r 


| „ut vide the ſtatutes 25 Ed. 3. ſt. 6. 38 Ed. 3. 
ſt. 2. 14 R. 2. e. 15. 13R-2 2. . . 
to R. 2. c. 5. and 21 Ed. 3. c. 1. which entirely take 


zway the power of the pope to preſent to any beneßce 
within this realm, and ſee Poſt. c. 37. 


ſay, 


Litt. 94. 


Poſt. e. 36. 
Br. Trials. pl. 


47. + 


Watſon's Cler- 
gyman's Law, 
212. 

1 Burn's Ecl, 
Law, 127. 
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ſay, chat foraſmuch as the pope is the vicar general 
under God, and hath the charge of the ſouls of all 
people that be in the flock of Chriſt's church, it is 
reaſon that, ſit h he canno: minifter to all, ne do that 
is neceſſary to all people for their ſoul's health in his 
own perſon, that he ſhall aſſign deputies for his diſ- 
charge in that behalf. And becauſe patrons claim 
to preſent to churches in this realm by their own 
right, without title derived from the pope, they ſay, 


that they uſurp upon the pope's authority. And 


therefore they conclude, that though the abbot have 
title by the law of the realm to preſent in this caſe 
in his own name, that yet, becauſe that title is againſt 
the pope's prerogative, that chat title, ne yet the law 
of the realm that maintaineth that title, holdeth not 
in conſcience. And they ſay alſo, that it belongeth 


.to the law canon to determine the right of preſent- 


ment to benefices, for it is a thing ſpiritual, and be- 
longeth to the ſpiritual juriſdiction, as the depriva- 
tion from a benefice doth : and fo they ſay the ſaid 
decretal bindeth in conſcience, though in the law of 
the realm it bindeth not. 

Stud. As to the firſt conſideration, I would right 
well agree, that if the patrons of churches in this 
realm claimed to put incumbents into ſuch churches 
as ſhould fall void of their patronage, without pre- 
ſenting them to the biſhop, or if they claimed that 
the biſhop ſhould admit ſuch incumbent as they 
ſhould preſent, without any examination to be made 
of his ability in that behalf, that that claim were a- 
gainſt reaſon and conſcience, for the cauſe that thou 
haſt rehearſed : but foraſmuch as the patrons in this 
realm claim no more but to preſent their ineum- 
bents to the biſhop, and then the biſhop to exa- 
mine the ability of the incumbent, and if he find 
him by examination not able to have cure of ſouls, 
he then to refuſe him, and the patron to preſent an» 
other that ſhall be able, and if he be able, then the 
biſhop to admit him, inſtitute him and induct him; 
I think that this claim, and their preſentments there- 


upon, 


CHAPTER XXVI 


upon, ſtand with good reaſon and conſcience. As 
to the ſecond conſideration, it is holden in the laws 
of the realm, that the right of preſentment. to a 
church is a temporal inheritance, and ſhall deſcend 
by courſe of inheritance from heir to heir, as lands 
and tenements ſhall, and ſhall be taken as aſſets, as 
lands and tenements be : and for the trial of the 


right of patronages be ordained in the law divers 


actions for them that be wronged in that behalf, as 
writs of right of advowſon, aſſiſes of Darrein pre- 
ſentment, Quare impedit, and divers others, (which al- 


way without time of mind have been pleaded in the 


king's courts as things pertaining to his crown and 
royal dignity : and therefore they ſay that in this 
caſe his laws ought to be obeyed in law and conſci- 


ence. 


preſented be able or not able, by whom ſhall the 
ability be tried? eo i | a 
Stud. If the ordinary be not party to the action, 


it ſhall be tried by the metropolitan. 
| Daft. Then the law is more reaſonable in that 
point than I thought it had been: but in the other 
point I will take adviſement in it till another time, 


abbot name his covent with him in his preſentation, 
doth that make the preſentation void in the law? 
Or is the preſentation good notwithſtanding ? 

Stud. I think it is not void therefore, but the na- 
ming of them is void, and a thing more than need- 


his action in his own name, without the covent. 
Dea, Then I perceive well that it is not prohibit- 
ed by the law of England, but that the abbot may 


——— „ 
_— 


* For the nature and uſe of theſe different actions 
ſee Vin. Abr. Title Preſentation. p. 411. 473. 481, 
Ec. 8 5 | 


Deg. If it come in variance whether he that is ſo 


it ſhall be tried by the ordinary ; but if he be party, | 


and I pray thee ſhew me thy mind in this point. If an 


eth. For if the abbot be diſturbed, he muſt bring 


name 


19 


Co. Litt. 374. 


Poſt. Cs 36. 


Ante, 189. 
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name the covent im his preſentation with him, and 


aiſo take their aſſent whom he ſhall preſent, if he 
will: and then I hold it the ſureſt way that he ſo 
do, for in ſo doing he fhall not offend neither in law 
nor conſeience. 8 . | 
Stud. To take the aſſent of the covent whom he 
fhall preſent, and to name them alſo in the preſenta- 
tion, knowing that he may do otherwiſe both in law 
and conſcience, if he will, is no offence: but if he 
take their aſſent, or name them with him in the pre- 
ſentation, thinking that he is ſo bound to do in law 


and conſcience, ſetting a conſcience where none is, 


and regardeth not the law of the realm, that will 
diſcharge his conſcience in this behalf, if he will, ſo 


that he preſent an able man, as he may do, without 


their aſſent; there is an error and offence of conſci- 
ence in the abbot. And in like wiſe, if the abbot 
preſent in his on name, and therefore the covent 
faith that he offendeth in conſcience, in that he ob- 
ſerveth not the law uf the church, for that he taketh 
not their aſſent; then they offend in judging him to 
offend that offendeth not. And therefore the ſure 
way is in this caſe to judge both the ſaid laws of 
ſuch effect as they be, and not to ſet an offence of 
conſcience by breaking of the ſaid decree, which 


ſtandeth not in effect in this behalf within this realm. 


CHAP. ARNE. 
1 Fa man find beaſts im his ground doing hurt, whe- 
tber may he by his own authority take them, and keep 
them till he be ſatisfied of the hurt? | 


HIS queſtion is made in the fum called ſum- 

ma roſella in the title of re/{itution, that is to 

ſay, re/titutio 13. the gth article: and there it is an- 
ſwered, that he may not take them for to hold them 
as a pledge till he be ſatisfied for the hurt; but that 
he may take them, and keep them till he know who 


oweth them, that he may thereby learn againſt wh 
| 5 


Go. ay Ty CF _— xs) 


CHAPTER XXVII.. 


to have his remedy. Is not the law of the realm ſo 
in like wiſe ? | 
Stud. No verily, FER by the law of the realm, he 
that in that caſe hath the hurt may take the beaſts 
as a diſtreſs, and put them in a pound overt, ſo it 
be within the ſaid ſhire *, and there let them remain 


till the owner will make him amends for the hurt. 


Do#. What calleſt thou a pound overt ? 

Stud. A pound overt is not only ſuch a pound as 
is commonly made in towns and lordſhips, for to put 
in beaſts that be diſtrained, but it is alſo every place 


where they may be in lawfully, not making the 
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Lev. 48. 
2 Inſt. 106, 
107. 
Ante, 14. 


3B. C. 13. 
Co. Litt. 47» 


owner an offender for their being there: and that it 
be there alſo, that the owner may lawfully give the 


beaſts meat and drink while they be in pound. 
Do#. And if they die in the pound tor lack 75 


meat, whoſe jeopardy is it? 


Stud. If it be ſuch a pound overt as I ſpeak of; it 


3 is at the peril of him that oweth the beaſts, ſo that 


he that had the hurt ſhall be at liberty to take his 


action for the treſpaſs, if he will: and if it be nota 


lawful pound, then it is at the peril of him that di- 
ſtrained ; and ſoit is if he drive them out of the ſhire, 
and they die there. 


Finch. Law, 


137. 
3B, . . 


Dot. I put the caſe that he that oweth the beaſts 


offer ſufficient amends, and the other will not take 


it, but keepeth the beaſts ſtill in pound, may not the 
owner take them out ? 


Stud. No, for he may not be his own judge; and 


if he do, an action lieth againſt him for breaking of 
the pound : t but he muſt ſue a replevin, to have his 


beaſts 


1 


: 1 to the ſtatute of Marlbridge, (21. 3646. - 


and vide the ſtatute 1 & 2 P. & M. c. 12. which ſays 
that no diſtreſs of cattle ſhall-be driven out of the hun- 
dred where it is taken unleſs to a pound overt in the 


fame county, within three miles diſtance. 


+ If the owner of the beaſts break the pound, the 
difrainer may either have a writ of pound breach, in 
O which 


£ 
. 
2 
* 
4 
1 
" ik 
4 4% 
1 
i 
3 4 
* 
, 
. 
4 
1 
k. 
1 
2 
as; 
N 
x} 
4 ; 
* + 
7 
FT 
* 
, 
13 
bo 
4. 
2 
12 
1 
©: Bs 
1 
1 
1 x 
14 if 
#4 
$238" 
7 
1 1 
1 
n 
13 
F 17 
15 
17 
115 
14 
EE 
7 
1 
KS 
1 
1 * 
. 
* 
= 7, 
Fd 
7 
uz 
by 
K 
4X. 
ES 
. 7 


— 


2 2 ox — Aa — 
— — — — — — 2 
Lek heat Rn I Weg gy, - <a — 5 \ . — . — — - = ” 
i r j : r 12 — NEED A, — n „ tc, 
_ "TINGS — n r S 2 8 r Ip 
5 N Fatbothc I. — — 8 a 2 = 5 —— e * 1 p * $ . — 
— -; zo — 8 Rs Td F I 8 Ft 8 
1 _— "= * Sr. 2 — I We 26.4 Gn 4 A 3 er IN . * — a 
_ py _—_ — 3 828 * : r Barra 3p" 2x Wo." VE CS. =. 2 ER ns 1 . 4 . 
— — ee * . . — 2 : - — — M's TY = — ne ES ” — > Ent ones 2 >" — a> 7 1 2 SIT ME = 
2 r Sg = 2 —— gk ES SI Bb 2 : —_ 5 pe es = — 9 AF <. 
. 
- 


A — 
Bd, Nee bod — 
* KR ISIS — 3 
PP 2 —— . ——— ae << 
» A « 
—— — a * K 
— * n 
; af FE, 
— : 
8 — — = Y 
RR IG —— * 
1 


— 


494 


3 B. S 147» 
Viner's Abr. 
Title Tender, 
p · 188, 189. 


Vin. Abr. Title 
Replevin, 22. 
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beaſts delivered him out of the pound, and thereupon 
it ſhall be tried by twelve men, whether the amends 
that was offered were ſufficient or not? And if it be 


found that the offer was not ſufficient, then he that 


hath the hurt ſhall have ſuch amends as the twelve 
men ſhall aſſeſs. 

Dot. If it be found by the tele men that the 
amends were ſufficient, ſhall he that refuſeth to take 
it have no puniſhment for his refuſal, and for keep- 
ing of the beaſts in pound after that time? | 

Stud. I think no, but that he ſhall yield damages 
in the replevin, becauſe the iſſue is tried againſt him. 
Doc. I put the caſe that the beaſts after the re- 
fuſal die in pound for lack of meat, at whoſe jeopardy 
is it then? 

Stud. At the jeopardy of him that owed the beaſts, 
as it was before: for he is bound at his peril, by 
reaſon of the wrong that was done at the beginning, 
to ſee that they have meat as long as they ſhall be in 
pound, unleſs the king's writ come to deliver them, 
and he reſiſteth it; for after that time it will be at 
his jeopardy if they die for lack of meat, and the da- 
mage ſhall be recovered in an action brought upon 
the ſtatute for diſobeying the king's writ. 


CHAP, XXVIII. 


q Whether a gift made by one under the age of twenty- 
five a good. 


Doc. IT appeareth in ſumma angelica in the title 

donatio prima, the 7th article, that a man 
before the age of twenty-five years may not give, 
without it be with the authority of his tutor: is ĩt 
not ſo likewiſe at the common law ? 


— 


which he ſhall recover damages F. N. B. 101, or he 
may have an action upon the caſe, and if the diſtreſs 
is for rent ſhall therein recover treble damages by vir- 
tue of the ſtatute 8 & 2 W. &M. fefſ. 1. c. 5. 

Stud. 


CHAPTER XXVII. 


Stud. The age of infants to give or ſell their lands 
and goods in the law of England is at twenty-one 
years, or above; ſo that after that age the gift is 
good, and before that age it is not good, “ by whoſe 
aſſent ſoever it be, except it be for his meat, and his 
drink, or apparel, or that he do it as executor, in 
performance of the will of his teſtator +, or in ſome 
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Ante, 62. 


1 B. Os 466. 
Co, Litt. 172. 


other like caſes, that need not to be rehearſed here: 


and that age muſt be obſerved in this realm in law 

and conſcience, and not the ſaid age of twenty- five 

vert. 8 1 | 
Dog. I put the caſe it were ordained by a decree 


of the church, that if any man by his will bequeath- 


eth goods to another, and willeth that they ſhall be 
delivered to him at his full age, and that in that caſe 
twenty-fhve years ſhall be taken for the full age; 


ſhall not that decree be obſerved and ſtand good af- 


ter the law of England? ” i 
Stud. I ſuppoſe it ſhall not. For though it be- 


long to the church to have the probate and the exe- Perk. ſect. 486. 


cution of teſtaments made of goods and chattels, ex- 
cept it be in certain lordſhips and ſeigniories that 


have them by preſcription; yet the church may not, 43. 
as me ſeemeth, determine what ſhall be the lawful 


age for another perſon to have the goods, for that 
belongeth to the king and his laws to determine. 
And therefore if it were ordained by a ſtatute of the 
realm, that he ſhould not in ſuch caſe have the goods 
till he were of the age of twenty-five years, that ſta- 
tute were good, and to be obſerved as well in the ſpi- 


ritual law as in the law of the realm: and if a ſta- 


tute were good in that caſe, then a decree made 
thereof is not to be obſerved; for the ordering of 
the age may not be under two ſeveral powers; and 
one property of every good law of man is, that the 


2 


eres 


And then he muſt be of the age of ſeventeen years, 
tor before that age he cannot act as executor, .. Went. 
Off. of Executor, 213. | z 
+ Which in the civil law is the full age of infants. 
Wood's Civil Law, 107. | | 
; O42 maker 


Godolph. 58. 
1 Salk. 41. 
Office of Exec. 
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DIALOGUE u. 


maker exceed not his authority: and I think that 


the ſpiritual judge in that caſe ought to judge the 
full age after the law of the realm, ſeeing that the 
matter of the age concerneth temporal goods. And 
I ſuppoſe farther, that as the king by authority of 
his parliament may ordain that all wills ſhall be 
void, and that the goods of every man ſhall be diſ- 
poſed in ſuch manner as by ſtatute ſhould be aſſign- 
ed, that more ſtronger he may appoint at what age 
ſuch wills as be made ſhall be performed. 

DoF. Thinkeſt thou then that the king may take 
away the power of the ordinary, that he ſhall not 
call executors to accompt ? | 

Stud. I am ſomewhat in doubt therein : but it 
ſeemeth that if it might be enacted by ſtatute, that 
all wills ſhould be void, as is aforeſaid, that then it 
might be enacted, that no man ſhould have autho- 
rity to call none to accompt upon ſuch wills, bur 
fuch as the ſtatute ſhall therein appoint, for he that 
may do the more, may do the leſs. Notwithſtand- 
ing I will nothing ſpeak determinately in that point 
at this time ; ne I mean not that it were good to 
make a ſtatute that all wills ſhould be void, for I 
think them right expedient : but mine intent is, to 


prove that the Common law may ordain the time of 


the full age, as well in wills of temporal things as 
otherwiſe, and alſo that wills ſhall be made; and if 
it may ſo do, then much ſtronger it belongeth to the 
king's laws to interpret wills concerning temporal 
things, as well when they come in argument before 
his judges as when they come in argument before 
ſpiritual judges, and that they ought not to be judg- 
ed by ſeveral laws, (that is to fay) by the ſpiritual 
judges in one manner, and by the king's judges in 


another manner. | 


CHAP. 


CHAPTER XXX. 


CHAP. XXIX. 


Fa man be convitt of hereſy, before the ordinary, 
| whether his goods be forfeited. | 


Dod. J T appeareth in ſumma angelica, in the title 

. donatio prima, the 13th article, that he that = 
- is a heretick may not make executors ; for in the 8 
; law his goods be forfeit: what is the law of the gucy, 36. 
: realm therein? 1-0 

Stud. If a man be eonvict of hereſy, and abjure, 

Z he hath forfeit no goods; but if he be convicted of 

5 hereſy, and be delivered to laymens hands, then 

j hath he forfeit all his goods that he hath at that time 

8 that he is delivered to them, though he be not put 

it in execution for the hereſy: but his lands he ſhall 

not forfeit except he be dead for the hereſy, and then 

5 he ſhall forfeit them to the lords of the fee, as 

: in caſe of felony, except they be holden of the ordi- 
1 nary, for then the king ſhall have the forfeiture ; as 

«7 5 apacareth by the ſtatute made the ſecond year of 

H. 8. 696 | 

1 Doc. Methinketh that, as it belongeth only to 
3 the church to determine hereſies, that ſo it belong- 

f eth to the church to determine what puniſhment he 

f ſhall have for his hereſy, except death, which they 
17 may not be judges in: but if the church decree 
he that he ſhall therefore forfeit his goods, methinketh 

al that they be forfeit by that decree. 
i Stud, Nay, verily, for they be temporal, and be- 
or long to the judgment of the king's court: and [ 
wy think the ordinary might have ſet no fine upon one 

, impeached of hereſy, till it was ordained by the ſta- 
bes tute of H. 4. that he may ſet a fine in that caſe, if 


he ſee cauſe; and then the king ſhall have that fine, 
as in the ſaid ſtatute appeareth *. 1 
3 1 CHAP. 


— 


ND. 


a — 


„ By the ſtatute 1 Eliz. c. 1. all former ſtatutes re- 
. lating to hereſy are repealed, and it is now agreed that 
| | O 3 the 
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DIALOGUE I 


C HA F, 


« Where divers patrons of an advouſong and the church 


voideth, the patrons vary in their preſentments, whe- 
ther the biſhop ſhall have liberty to preſent ſuch of the 


incumbents that he will, or not? 


Doe. HIS queſtion is aſked in ſumma roſella, 

T in the title patronus, the gth article; and 
there it appeareth by the better opinion, that he may 
preſent whether clerk he will: howbeitthe maker of 


the ſaid ſum ſaith, by the rigour of the law, the bi- 


ſhop in ſuch caſe may preſent a ſtranger, becauſe 
the patrons agree not. And in the ſame chapter 


päatronus, the 15th article, it is ſaid that he muſt be 


preferred that hath the moſt merits, and hath the 


n — 322 3 * * ” ___ — 


the ordinary may proceed to puniſh the offence by ec. 
cleſiaſtical cenſures, 4 B. C. 48. and if an heretic in 
maintenance of his errors ſets up conventicles, and raiſes 
factions which may tend to the diſturbance of the public 


peace, he may be fined and impriſoned upon an indict- 


ment at common law. 1 Haw. P. C. 4. But the common 
law has no power to puniſh merely for hereſy. Ibid. nor 
is the offender amenable to the ſtatute law, but for ont 
ſpecies of hereſy, in which the civil magiſtrate is enabled 
to ſhew his authority; for by the act of 9 & 10 W. z. c. 
32. it is enacted, that if any perſon educated in the 
Chriſtian religion, or profeſſing the ſame, ſhall, by 
writing, printing, teaching, or adviſed ſpeaking, deny 
any one of the perſons in the holy Trinity to be Ged, or 
maintain that there are more gods than one, he ſhall up- 
on the firſt offence be rendered incapable to hold any 
office or place of truſt, and for the ſecond be rendered 
incapable of bringing any action, being guardian, exe- 
cutor, legatee, or purchaſer of lands, and ſhall ſuffer 
three years impriſonment without bail. If, however, 
within four months after the firſt conviction, the delin- 
quent will, in open court, publicly renounce his error, 
he is diſcharged for that once from all diſabilities. 


moſt 


CHAPTER XXX. 


moſt part of the -patrons : and if the number be 


equal, that then it is to conſider the merits of the 
patron: and if they be of like merit, then may the 
biſhop command them to agree, and to preſent 
again : and if they cannot yet agree, then the liber- 
ty to preſent is given to the biſhop to take which he 


will: and if he may not yet preſent without great 


trouble, then ſhall the biſhop order the church in 


the beſt manner he can: and if he cannot order it, 


then ſhall he ſuſpend the church, and take away the 
relicks, to the rebukes of the patrons: and if they 


will not be fo ordered, then muſt he aſk help of the 


temporalty, And in the 15th article of the ſaid title 


patronus, it is aſked, Whether it be expedient in 


ſuch caſe, that the more part of the patrons agree, 
having reſpect to all the patrons, or that it ſuffice 
to have the more part in compariſon of the leſs part? 


as thus: There be four patrons to preſent oneclerk : 
the firſt and ſecond preſent one, the third preſenteth _ 
another, and the fourth another: he that is preſented 
by two hath not the more part in compariſon of all 


the patrons, for they be equal; but he hath the 
more part having reſpect to the other preſentments. 
To this queſtion it is anſwered, . That either the pre- 
ſentment is made of them that be of the college, and 
there is requiſite the more part, having reſpect to all 
the college; or elſe every man preſenteth for him- 
ſelf as commonly do lay- men that have the patron- 
age of their patrimony, and then it ſufficeth to have 
the more part in reſpect of the other parties. Doth 
not the law of England agree to theſe diverſities? 
Stud. No verily. 1 


Doc. What order then ſhall be taken in the law 


of England, if the patrons vary in their preſent- 
ments ? 


Stud. After the laws of England this order ſhall | 


be taken: if they be joint-tenants or tenants in 


common of the patronage, and they vary in preſent- 
ment, the ordinary is not bound to admit none of 


O4 55 their 
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114" 7 their clerks, neither the more part nor the leſs ; and 
WE | if the ſix months paſs, or they agree, then he may 
1 1 Burn's Ecl. preſent by the lapſe : but he may not preſent within 
| "1 b ei the ſix months, for if he do, they may agree, and 
6 * Inc. 227. bring a grare impedit againſt him, and remove his 
. clerk, and ſo the ordinary ſhall be a diſturber, And 
106 if the patrons have the patronage by deſcent as co- 
} 1 parceners, then is the ordinary bound to admit the 
11 clerk of the eldeſt ſiſter, for the eldeſt ſhall have the 
AHH | preferment in the law, if ſhe will; * and then at the 
144 next avoidance the next ſiſter ſhall preſent; and ſo 
1 e Inſt. 365. by turn one ſiſter after another, till all the ſiſters or 
6 their heirs have preſented, and then the eldeſt ſiſter 
i ſhall begin again. And this is called a Preſenting 
1 by turn, and it holdeth alway between coparceners 
1640 of an advowſon, except they agree to preſent toge- 
T7 it | 8 Digeſt, ther, or that they agree by compoſition to preſent 
| oh in ſome other manner; and if they do ſo, the agree- 
4435 ment muſt ſtand. But this muſt be always except, 
1 that if at the firſt avoidance that ſhall be after the 


death of the common anceſtor, the king have the 


— 

. . 
9 ——— 

— nc IP, x 


118 Dre impedit. ward of the youngeſt daughter, that then the king 
[EN 5 n by his prerogative ſhall have the preſentment, and 
pl. 21. at the next avoidance the eldeſt ſiſter, and ſo by 


turn. And it is to underſtand, that if after the 
death of the common anceſtor the church voideth, 
and the eldeſt ſiſter preſented together with ano- 
ther of the ſiſters, and the other ſiſters every one 
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Co, Litt. 183. 
Watſon's Com. 
Inc, 227, 


in their own name or together; that in that caſe 


the ordinary is not bound to receive none of their 


Merks, but may ſuffer the church to run into the 
lapſe, as it is ſaid before; for he ſhall not be 
bound to receive the clerk of the eldeſt ſiſter, but 


* And this „ iN ſhall deſcend to her iſſue, nay her 
aſſignee ſhall have it, and fo ſhall her huſband, who is 
tenant by the curteſy. Co. Litt. 166. tho? Kell. 49. 


ſeems con. 


where 


HA TER XXX. 


where ſhe preſenteth in her own name. And in 
this caſe where the patrons vary in preſentment, 


the church is not properly ſaid litigious, ſo that the 
ordinary ſhould be bound at his peril to direct a 
writ to enquire de juro Patronatus;* for that writ 
lieth where two preſent by ſeveral titles, but 
theſe patrons preſent all in one title, and there- 
fore the ordinary may ſuffer it to paſs, if he 
will, into the lapſe. And this manner of pre- 
ſentments muſt be obſervedin this realm in law and 


conſcience. 


AN. KN. 


q How long time the patron ſhall have to Preſent to 
a benees - 


Dea, HIS queſtion is aſked in ſumma ange- 

lica, in the title jus patronatus, the 
16th article; and there it 1s anſwered, That if 
the patron be a layman, that he ſhall have four 
months, and if he be a clerk he ſhall have ſix 


months. 


© 


_ 


* The doctrine which ſeems to be laid down here, 
viz. that when a church is properly zitigious, the ordi- 


\ nary is bound, ex officzo, at his peril to award a jure pa- 
' tronatus, accords with the year book of 34 H, 6. 11. 


But the better opinion is, that in ſuch caſe the ordinary 
15 not obliged to direct a writ to enquire of the right ot 
patronage, unleſs ar the requeſt of the parties at vari- 
ance, Godolphin Rep. 180, Watſ. Com. Inc, 113. 
and therefore if no ſuch requeſt is made, and the church 


continues litigious, he may let fix months paſs, and 


then he will have a lawful title to collate by lapie. 
Watſ. Com. Inc. 228. But if ſuch demand is made. 
and the ordinary neglects to decree a proceſs to enquire 
to whom the right belongs, he becomes a diſturber. 
3 Com. Digeſt, 203. | 


Stud © 


» | 
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Inc. 227 


1 Burn's Eel. bs 
Law, 19, 12 | 


Hob. 317. 
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4 Finch Law, go. 


Watſons Incom- 
bent, 12. 


2 B. C. 278. 
4 Rep. 75. 


Br. Notice. pl. 
25 


Stat. 37 H. 8. 
c. 21. 

3 Nelſ. Abr. 
480. 

17 Car. 2. C. 3 


Agte, 79. 1 50. 
Poſt. 255. 


DIALOGUE II. 


Stud. And by the Common law he ſhall ove fix 
months whether he be a layman or aclerk. And I 
ſee no reaſon why a'clerk ſhould have more oe 


than a layman, but rather the contrary. 


Def. From what time ſhall the fix months be 
accompted? 
Stud. That is in divers manners, after the man- 
ner of the avoidance : for if the church void by 
death, creation or ceſſion, the fix months ſhall be 
counted from the death of the incumbent, or from 
the creation or ceſſion, whereof the patron ſhall be 


compelled to take notice at his peril: and if the 


voidance be by reſignation or deprivation, then the 
ſix months ſhall begin when the patron bath know- 


ledge given him by the biſhop of the reſignation or 


deprivation. 

Doc. What if he have knowledge of the reſig- 
nation or deprivation, and not by the biſhop, but 
by ſome other? Shall not the ſix months begin 
then from the time of that knowledge ? 

Stad. I ſuppoſe that it ſhall not begin till he 
have knowledge given him by the biſhop. 

Deo. An union is alſo a cauſe of voidance : how 
ſhall the ſix months be reckoned there ? | 

Stud. There can be no union made but the pa- 
trons muſt have knowledge, and it muſt be ap- 
pointed who ſhall preſent after that union, that is 
to ſay, one of them or both, either jointly or by 
turn one after another, as the agreement is upon 
the union; and ſith the patron is privy to the avoid- 
ance, and is not ignorant of it, the fix months 
ſhall be accounted from the agreement. 

Doc. 1 ſee well, by the reaſon that thou haſt made 
in this chapter, ignorance ſometime excuſeth in 
the law of England; for in ſome of the ſaid avoid- 
ances it ſhall excuſe the patrons, as it appeareth by 
the reaſons above, and in ſome it will not: where- 


fore I pray thee ſhew me ſomewhat where ignorance 


excuſsth in the law of England, and where not, after 


thine opinion, 


3 | Stud. 


1 


JJ OS. 2, MM HO. 


CHAPTER... XXL 


Stud. J will with good- will hereafter do as thou 
- fayeſt, if thou put me inremembrance thereof. But 
J would yet move thee ſomewhat farther in ſuch 
queſtions as I have moved thee before, concerning 
the diverſities between the laws of England and 
other laws : for there be many more caſes thereof 
that, as me ſeemeth, have right great need, for 
the good order of conſcience of many perſons, to be 
reformed, and to be brought into one opinion, 
both among ſpiritual and temporal. As it is in the 
caſe where doctors hold opinion, that the ſtatute 
of laymen, that reſtrains liberty to give lands t 
the church, ſhould be void; and they ſay farthe 
that if it were .prohibit by a ſtatute that no 
ſhould be made to foreigners, that yet a gift nde 
to the church ſhould be good ; for they ſay that the 
inferior may not take away the authority of the 
ſuperior: and this ſaying is directly againſt the 
ſtatutes, whereby it is prohibit that lands ſhould 
not be given into Mortmain. And they ſay alſo 
that bequeſts and gifts to the zhurch muſt be de- 
termined after the law canon, and not after the 
laws and ſtatutes of laymen: and fo they regard 
much to whom the gift is made, whether to the 
church, or to make cauſways, or to common per- 
ſons, and bear more favour in gifts to the church 
than to the other. And the law of the realm be- 
holdeth the thing that is given and intended, that 
if the thing that is given be of lands or goods, that 
the determination thereof of right belongeth in this 
realm to the king's laws, whether it be to ſpiritual 
men or temporal, tothe church or to other: and ſo 
is great diviſion in this behalf, when one preferrerh 
his opinion, and another his, and one this juriſ- 
diction, and another that ; and that, as it is to fear, 
more of;ſingularity than of charity. Wherefore it 
ſeemeth that they that have the greateſt charge over 
the people, ſpecially to the health of their ſouls, are 
moſt bound in conſcience before other to look to 
this matter, and to do that in them is, in all charity 
to have it reformed, not beholding the temporal ju- 

| riſdiction 


Statutes 9 H. 3 


13 Ed. 2. c. 32. 


28 H. 8. c. 10. 
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3 Inf. 122. 


wealth and quietneſs of the people: and that un- 


DIALOGUE n. 


riſdiction or ſpiritual juriſdiftion, but the common 
doubtedly would ſhortly follow, if this diviſion were 
put away, which I ſuppoſe verily will not be, but 
that all men within the realm, both ſpiritual and 
temporal, be ordered and ruled by one law in all 
things temporal. Notwithſtanding, foraſmuch as 
the purpoſe of this writing is not to treat of this 
matter, therefore I will no farther ſpeak thereof at 
this time. 

Dea. Then I pray thee proceed to another que- 
ſtion, that thou ſayeſt thy mind is to do. 

Stud. I will with good- will. | 


CHAP. XXXII. 


1 a man be excommenged, whether he may in any 
eaſe be aſſoiled without making ſatisfaction. 


I: the ſum called ſumma roſella, in the title ab- 
ſolutio quarta, the ſecond article, it is ſaid that he 
that is excommunicate for a wrong, if he beable to 
make ſatisfation, ought not to be aſſoiled, but he 
do ſatisfy ; and that they offend that do afloil him, 
but yet nevertheleſs he is aſſoiled; and if he be not 
able to make amends, that he muſt yet be aſſoiled, 
taking ſufficient gage to ſatisfy if he be able here- 
after, or elſe that he make an oath to ſatisfy, if he 


be able. And theſe ſayings in many things hold 


not in the laws of England. 
Do#?. I pray thee ſhew wherein the law of the 


realm varieth therefrom. 


Stud. If a man be excommunicate in the foiritual 
court for debt, treſpaſs, or ſuch other things as be- 
long to the king's crown, and to his royal dignity, 
there he ought to be aſſoiled without making any ſa- 


tisfaction, for the ſpiritual court exceedeth their 


power in that they held plea in thoſe caſes, and the 
party, if he will, may thereupon have a Premunire 


facias, as well againſt the party that ſurd him as 


againſt 


CHAPTER XXIII. 


againſt the judge “ and therefore in this caſe they 
ought in conſcience to make abſolution without any 
ſatisfaction, for they not only offended the party, in I 
calling him to anſwer before them of ſuch things as | 
belong to the law of the realm, but alſo the king; 
for he, by reaſon of ſuch ſuits, may leeſe great ad- : 
vantages by reaſon of the writs originals, judicials, %.. 
nes, amerciaments, and ſuch other things as might ” 
grow to him, if ſuits had been taken in his courts 
according to his las. And according to this ſay- . 
ing it appeareth in divers ſtatutes, that if a man lay ge the flat. 
violent hands upon a clerk, and beat him, that for Articuli cler. 
the beating amends ſhall be made in the king's 9 Kd. a. c. 3+ 
court; and for the laying of violent hands upon the 
clerk,amends ſhall be made in the Court-chriſtian. 
And therefore if the judge in the Court- chriſtian e 
would award the party to yield damages for the 2 7 Fel. 


We 48. 
beating, he did againſt the ſtatute. But admit that OR 
a man be excommenged for a thing that the ſpiri- 
: tual court may award the party to make ſatisfaction 
, of, as for the not incloſing of the church-yard, or 1 Mod. 194. 
; for not apparelling ef the church conveniently; then 1 Vent. 467. 
4 I think the party muſt make reſtitution, or lay a ſuf- og e 
7 ficient caution, if he be able, or he be aſſoiled: but Law, 227, 228. 
: if the party offer ſufficient amends, and have his ab- 
, ſolution, and the judge will not make himhis letters 
8 of abſolution, if the excommengement be of record 
J in the king's court, then the king may write unto 
the ſpiritual judge, commanding him that he make 
* the party his letters of abſolution, upon pain of con- Fot. c. 36. 
. * And a wrongful excommunication by a ſpiritual 
al judge, may likewiſe be puniſhed by an action upon the 
— 2 or an Indictment at the ſuit of the king, 2 Inſt. 
23. | INE g 
a + Mr. Juſtice Black/one ſays, that a perſon guilty 
ir of beating a clergyman, is ſubje& to three kinds of 
8 proſecution, all of which may be purſued for one and 
* the ſame offence; viz. an indictment for breach of the 
1 king's peace by ſuch aſſault and battery; a civil action 
N tor the ſpecial damage ſuſtained by the party injured, 


and a ſuit in the Eccleſiaſtical Court. 4 B. C. 218, 
| 1M | tempt 


DIATOGVUE:: II. 


tempt: and if the ſaid excommunication be not of 
record in the king's court, then the party may in 
ſuch caſe have his action againſt the judge ſpiritual, 
for that he would not make him his letters of abſo- 
lution. But if he be not aſſoiled, or if he be not 
able to make ſatisfaction, and therefore the judge 
** ſpiritual will not aſſoil him, what the king's laws 
may do in this caſe I am ſomewhat in doubt, and 
will not much ſpeak of it at this time; but, as I ſup- 
poſe, he may as well have his action in that caſe for 
the not aſſoiling him, as where he is aſſoiled, and 
that the judge will not make him his letters of ab- 
ſolution. And J ſuppoſe the ſame law to be, where 
a man is accurſed for a thing that the judge had no 
power to accurſe him in, as for debt, treſpaſs, or 
ſuch other. | 
Doc. There he may have other remedies, as a 
Præmunire facias, or ſuch other: and therefore 1 
ſuppoſe the other action lieth not for him. 
Stud. The judge and the party may be dead, and 
then no Præmunire lieth; and though they were 
alive, and were condemned in Premunire, yet that 
ſhould not avoid the excommengement: and there 
I think the action lieth, ſpecially if he be tnereby 
delayed of actions that he might have in the king's 
court if the ſaid excommengement had not been. 


" 8 Int. 623. 


Ante, 182, 


CHAP, XXXIII. | 
q Whether a prelate may refuſe a legacy, 


I T is moved in the ſaid ſum named roſel/a, in the 
title alienatio 20, the 11th article, whether a pre- 
0 late may refuſe a legacy? Wherein divers opinions 
be recited there, which, as methinketh, had need 
after the laws of the realm to be more plainly de- 
clared. | | 1 0 
Doc. I pray thee ſhew me what the law of the 
reaim will therein, | 
Stud. I think that every prelate and ſovereign that 
may only ſue and be ſued in his own name, as ab- 
dots, 
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refuſe the taking of the profits, to ſave the pouſe 


and alſo of a deviſe, as moſt men ſay, the freehold 


And to ſuch difleifing and gifts an abbot or prior may feifn, 12. 


to the biſhop and to the dean and chapter, nor a dean 
and chapter ofa deviſe or remainder made to them, 


not diſagree without the chapter or brethren : for 


and chapter, ne the dean nor maſter of ſuch land as 


N 


CHAPTER. Mn. 207 
2 4 

bots, priors, and ſuch other, may refuſe any . Ante 31. 

that is made to the houſe: for the legacy is not per- 

fect till he to whom it is made aſſent to take it: for 

elſe, if he might not refuſe it, he might be compelled 

to have lands, whereby he might in ſome caſe have 

great loſs. But that if he intend to refuſe, he muſt, 

as ſoon as his title by the legacy falleth, relinquiſh | 

to rake the profics of the thing bequeathed ; for if 

one take the profits thereof, he ſhall not after refuſe 

the legacy; but yet his ſucceſſor may, if he will, 


from yielding damages,or from arrearages of rents, | 
if any ſuch be. And like law is of a remainder as 9 
is in legacy, For though in the caſe of a remainder, 


is caſt upon him by the Jaw, when the remainder or 

deviſe falleth : yet it is in his liberty to refuſe the 

taking of the profits, and to refuſe the remainder, if Br. Done, pl.7 
he will, as he might do of a gift of lands or goods. 
For if a gift be made to a man that refuſeth to take 

it, the gift is void; and if it be made to a man that , 
is abſent, the gift taketh no effect in him till he aſ- 
ſent no more than if a man diſſeiſe one to another 
man's uſe, he to whoſe uſe the diſſeiſin is made, hath O. I tt. 190. 
nothing in the land, ne is no diſſeiſor, till he agree. Bro. Tit. Dif- 


Done, pl. 20. 


diſagree, as well as another man. But after ſome 
men, a biſhop, of a deviſe or remainder that is made 


ne yet the maſter of a college, of ſuch a deviſe or 
remainder made to him and to his brethren, may 


the biſhop of ſuch land as he hath with the dean 


they have with the chapier and brethren, may not 


—l— 


* But the better law is, that the property veſts in 
him till he diſagrees, | Wood's Conv. 118. 1 Salk. 
, | 

anſwer 
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anſwer without the chapter and brethren : and there- 
fore ſome ſay, that if the dean or maſter will refuſe 
or diſclaim in the lands that they have by the deviſe 
or remainder, that diſclaimer without the chapter or 
brethren is void. And therefore it is holden in the 
| law, that if a biſhop be vouched to warrant, and the 
ws Disclaimer. tenant bindeth him to the warranty by reaſon of a 
4 3 3. 27. leaſe made to him by the biſhop, and by the dean 
| and the chapter, yielding a rent, that in that caſe 
the biſhop may not diſclaim in the reverſion with- 
out the aſſent of the dean and chapter: but yet if 
a reverſion were granted to a dean and a chapter, 
and the dean refute, the grant is void. And lo it 
Watſon's Cler- appeareth that the dean may refuſe to take a gift or 
gyman's Lan, grant of lands or goods, or of a reverſion made to 
1 Litt. 263, him and to the chapter; and yet he may not diſagree 
264. to a remainder or deviſe. And the diverlity is, be- 
cauſe the remainder and deviſe be caſt upon him 
without any afſent, whereupon neither the dean or 
the chapter by themſelves may in no wite diſagree 
without the aflent.of the other : but a gift or grant 
is not good to them without they both aſſent. 
And in ſuch gifts, as 1 ſuppoſe, an infant may diſ- 
agree as well as one of full age: but if a woman o- 
vert diſagree to a gift, and che huſband agree, r 
gift is good. 

Doe. What if the lands in that caſe of a man 100 
his wife be charged with damages, or be charged 
with more rent than the land is worth, and the huſ- 
band die; ſhall the wife be charged to the damages 
or to the rent? 

Stud. I think nay, if the wife refuſe the occupa- 
tion of the ground after her huſband's death. And 
I think the ſame law to be, if a leaſe be made to the 
huſband and the wife, yielding a greater rent than 
the land is worth; that the wife after the hul- 
band's death may refule the leaſe, to ſave her from 
x Dany. Abr. the payment of the rent: and fo may the ſucceſſot 


714. 
Br. Abr. pl. 30. of all abbot. 


43 Aſſ. 23. 


Br. Done, pl. 4» 


Dot. 
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Dor. And if the huſband in that caſe out - live the 
wife, and then make his executors and die, whether 
may his executors in like wiſe refuſe the leaſe ? 

Stud. If they have goods ſufficient of their teſta- 
tor to pay the rent, I think they may not refule it: RE 
but if they have not goods ſufficient of their teſtator 
to pay the rent to the end of the term, I think, if 

they relinquiſh the occupation, they may by ſpecial 7 Vent 271. 


pleading diſcharge themſelves of the rent and the 1 
leaſe; and if they do not, they may lightly charge 185. 
| themſelves of their own goods. And if a leaſe be 
made for 1erm of life, the remainder to an abbot for g., ,,,. 
term of life of John at Stile, reſerving a greater rent zo. 
than the land is worth, and after the tenant for term 37 eo ee 
: of life dieth ; the abbot may refuſe the remainder, 1"... pl. 20. 
q for the cauſe before rehearſed : and in caſe that the Poſt. 211. 
abbot aſſent to the remainder, whereby he is charged Ante, 32» 
7 to the rent during the time that he is abbot, and 
« after he dieth or is depoſed, living the ſaid ohn at 
* Stile, in that caſe his ſucceſſor may diſcharge him 
4 ſelf, by refuſing the occupation of the land, as is 
: aforeſaid, But I think that if ſuch a remainder were 
1 made to a dean, and to the chapter, and the dean 
agree without the aſſent of the chapter, that in that 
. cale the dean and the chapter may afterwards diſ- 
agree to the remainder, and th. t the act of the dean 
10 without the aſſent of the chapter ſhall not charge 
40 the chapter in that behalf. And thus it appeareth, 
11. though the meaning of the ſaid chap:er and article 


85 in the ſaid ſum be, that a prelate may not diſagree 


unto a legacy for hurting of the houſe, yet he may 
after the laws of the realm diſagree thereto where it 


ſhould hurt his houſe. And if in a Pracipe quod red- 
nd oy | 
'he dat here be but one tenant, be he ſpiritual or tem- , Lite. 266 
3 | poral, and he refuſe by way of diſclaimer, in ſuch 
wy caſe where he may diſclaim by the law; there the 
* land ſhall veſt in the demandant: and if there be 
for two tenants, then it ſhall veſt in his fellow, if he 


will take the whole tenancy upon him, or elſe it ſhall 
| velt in the demandant. But if an abbot or layman 
5 refuſe the taking of the profits, and ſhew a ſpecial 
5 cauſe why it thould hurt him, if he do aſſent. and be 

| | P 


thereby 


210 


Shep. Touch. 
114. r= 


Plow, 186, 
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thereby diſcharged, as is ſaid before; in whom the 


land ſhall then veſt it is more doubt, whereof- I Will 
no farther ſpeak at this time, And thus it appear- 
eth by divers of the caſes that be put in this chapter, 
that he that is ignorant in the law of the realm 


ſhall lack the true judgment of conſcience in many 


caſes. For in many of theſe caſes what may. be 


done therein by the law, muſt alſo be obſerved in 


conſcience, Sc. 


C HAP. XXXIV. 
q Whether a gift made under a condition be void, if 
tze ſovereign only break the condition 
E fumma roſella, in the title alienatio, the 12th 


article, is aſked this queſtion, Whether a gift 
made under a certain form may be avoided or re- 


voked, becauſe the prelate or ſovereign only did 


break the form? And it is there anſwered, That it 
may not, for that the deed of the prelate only ought 
not to hurt the church : and if thoſe words (under a 
manner) be underſtood of a gift upon condition, as 


they ſeem to be, then the ſaid ſolution holdeth not 


in this realm neither in the law nor conſcience, 
Doct. What is then the law of England if a man 
infeoff an abbot by deed indented, upon condition 
that if the abbot pay not to the feoffor a certain ſum 
of money at ſuch a day, that then it ſhall be lawful 


to the feoffor to re-enter, and at that day the abbot 


faileth of his payment; may the feoffor lawfully re- 
enter, and put out the abbot ? 5 

Stud, Ves, verily, for he has no right to the land 
but by the gift of the feoffor, and his gift was condi- 
tional; and therefore if the condition be broken, it 
is lawful by the Jaw of England for the feoffor to re- 
enter, and to take his land again, and to hold as 


in his firſt eſtate : by which re-entry after the laws 


of the realm, he diſproveth the firſt livery of ſeiſin, 

and all the meſne acts done between the firſt feoff- 

ment and the re-entry. And it forceth little in the 

law, in whom the default be that the condition was 

| | not 
2 


* 
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not performed, whether in the abbot, or in his co- 
vent, or in both, or in any other perſon whatſoever 
he be, except it be in the feoffor himſelf. And it is 
great diverſity between a clear gift made to an 
abbot without condition, and where it is made 
with condition: for when it is made without condi- 
tion, the act of the abbot only ſhall not by the Com- 
mon law diſherit the houſe, but it be in very few 
caſes. But yet upon divers ſtatutes the ſufferance of 
the abbot only may diſherit the houſe, as by his ceſ- 
ſer, or by levying a croſs upon a houſe againſt the 
| ſtatute thereof made, in which caſe the houſe there- 


by ſhall leeſe. the land: and ſome ſay that by the 
Common law upon his diſclaimer in avowry a writ 

1 of right of diſclaimer lieth. But if the gift be upon 
t condition, it ſtandeth neither with law nor conſcience 
. that the abbot ſhould have any more perfect or ſure 
1 eſtate than was given unto him: and therefore as 
t the ſaid eſtate was made to the houfe upon condi- 
t tion, ſo that eſtate may be avoided for not perform- 
a ing of the condition, And I think verily, that this 
8 J have ſaid is to be holdea in this realm both in 
' 9 the law and conſcience, and that the decrees of the 

church to the contrary bind not in this caſe,” But 
n if the lands be given to an abbot, and to his co- 
n vent, to the intent to find a lamp, or to give cer- 
N tain alms to poor men; though the intent be not 
1 in thoſe caſes fulfilled, yet the feoffor nor his heir Wood's Inſt. 
t may not re- enter; for he reſerved no re-entry by 14% , 
- expreſs words: ne in the words, when he ſaid, 7o ee wo 

the intent to find a lanip, or to give alms, &c. is im- 407. 

d plied no re-entry : ne the feoffor nor his heirs ſhall Rag ba 
15 R . 3 nſt. 460. 
I- have no remedy in ſuch caſes, unleſs it be within F. N. B. 487. 
it the caſe of the ſtatute of Meſiminſter the ſecond *, 483. | 
- that giveth the Ceſſavit de Cantaria rt. 5 
as 
vs „jj „ i 
n, + N. B. Since the ſuppreſſion of religious houſes, the 
"2X laws relating to abbots and priors, which make fo con- 
he ſpicuous a figure in our old books are become quite 
as | aboliſhed, See Ante, p- 32. Conlequently the mat- 
= ter of which this chapter is compoſed cannot now come 


in to uſe. 
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CHAP. XXXV. 


Ui 22 a covenant 25 upon a gift to the chareb, 
that it ſball not be ahened, be goed. 


Nthe faid ſum, called 7 roſella, the ſaid title 
alienatio, the 1 3th article, is aſked, this queſtion, 
Whether acovenant made upon a gift to the church, 
that it ſhall not be aliened, be good? And the ſame 
queſtion is moved again in the ſaid ſumma called 
roſalla, in the title conditio, the firſt article, and i in 


ſumma angelica, in the title donatio prima, the fifty- 


firſt and fifty-ſecond articles. And the intent of the 
queſtion there is, Whether notwithſtanding that the 
condition be good to ſome alienations, whether that 
yet it be good to reſtrain alienations for the redemp- 
tion of them that be in captivity under the infidels, 
or for the greater advantage of the houſe ? And 
though the better opinion be there, that the condi- 
tion may not be broken for redemption of them that 
be in captivity; yet it is in manner a whole opinion 


that it may be ſold for the greater advantage to the 
| houſe : for it is ſaid there, that it may not be taken 


but that the intent of the giver was ſo; and there- 
fore they call the condition that prohibiteth it to be 
ſold conditio turpis, that is to ſay, a vile condition: 
wheicfore they regard it not. But verily, as I take 
it, if a condition may reſtrain any manner of aliena- 
tions, then it ſhall as well reſtrain alienations for the 
two cauſes before rehearſed, as for any other cauſes: 
and though methinketh that the condition is good, 
and after the law of the realm, that upon gitts to 
the churchalienation is reſtrained ; yet I ſhall touch 
one reaſon that is made to the contrary, that is 
this: There is a clear ground in the law, that 
if a ſeoffment be made to a common perſon in fee, 
upon condition that the feoffee ſhall not alien to no 
man; that condition is void, becauſe it is contrary 
to the eſtate of a fee-ſimple, to bind him that hath 
the 


BS 
„ 


CHAPTER XXXV. 


| the eſtate that he ſhould not . if he liſt. And 


ſome ſay that an abbot that hath lands to him and 
to his ſucceſſors, hath as high and as perfect a fee- 
ſimple as hath a layman that hath land to him and 
to his heirs ; and therefore they ſay, that it is as 
well againſt the law of the realm to prohibit that 


the abbot ſhall not alien, as it is to prohibit a lay- 


man thereof, And though it be therein true as 
they ſay, as to the highneſs of the eſtate, yet me- 
thinketh there is a great diverſity between the 
caſes concerning their alienations. F or when lands 
be given in fee-ſimple to a common perſon, the 
intent of the Jaw is that the feoffee ſhall have power 
to alien, and if he do alien, it is not againſt the 
intent of the law, ne yet againſt the intent of 
the feoffor ; but when lands be given to an abbot 
and to his ſucceſſors, the intent of the law is, and 
alſo of the giver, (as it is to preſume) that it ſhould 
remain in the houſe for ever; and therefore it is 


called Mortmain, that is to ſay, a dead hand,“ as 


who ſaith, that it ſhall abide there alway as a thing 
dead to the houſe. And therefore, as I ſuppoſe, the 


law will ſuffer that condition to be good, that is 


made to reſtrain that ſuch Martmain ſhould not be 
aliened ; and that yet it may prohibit the ſame con- 
dition to be made upon a feoffment made in fee- 
ſimple to a man and to his heirs : for that is the 
moſt high, the molt free, and the moſt pure eſtate 
that is in the law. But the law ſuffereth ſuch a 
condition to be made upon a gift in tail, becauſe the 


ſtatute prohibiteth that no alienation ſhould be 
made thereof, And then, as the law ſuffereth ſuch 


a Con- 


* 


If the reader wiſhes to be further acquainted with 
the doctrine of »ortmain, and the ſeveral ſtatutes made 
for reſtraining it, he may conſult Doctor Burn's Eccl. 


Law, Title nertmain, and the zd. vol, of B. C. p. 268, 


where the ſubject is diſcuſſed in a maſterly manner. 


212 


co. Litt. 8, 04» 


Co. Litt. 224. 
Wood's Conv. 
277» 


Litt. ſect. 11. 


Shep. Touch. 
126. 


+ This muſt be underſtood of an alienation, by which 


the eſtate is diſcontinued tortiouſly, as a feoffment in fee, 


4 or 
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a condition upon a gift in Mortmæin, that is to ſay, 
that it ſhall not be aliened, to be good; ſo it 
judgeth the condition alſo according to the words : 
that is to ſay, if the condition be general, that they 


ſhall not alien to no man, as this caſe is, that it 


ſhall be taken generally according to the words, 
and it ſhall not be taken that the intent of the 
giver was otherwiſe than he expreſſed in his gift : 
though percaſe if he were alive himſelf, and the 
queſtion were aſked him, whether he would be 
contented it ſhould be aliened for the ſaid two 
cauſes or not, he would ſay yea; but when he is 
dead no man hath authority to interpret his gift 
otherwiſe than the law ſuffereth, nor otherwiſe 


than the words of the gift be. And if the condi- 


Lict. ſect. 36 1. 
Woud's Conv, 
276. 


Co. Litt. 205. 


tion be ſpecial, that is to ſay, that the land ſhall 
not be aliened to ſuch a man or ſuch a man, then 
the condition ſhall be taken according to the words, 
and then they may be aliened as for that condition 
to any other but to them to whom it is expreſly pro- 
hibited that the land ſhould not be aliened to. And 
if the lands in that caſe be aliened to one that is not 
excepted in the condition, then he may alien the 
land to him that is firſt excepted without breaking 
of the condition ; for conditions be taken ſtrictly in 
the law, and without equity. And thus methink- 
eth, that becauſe the ſaid condition is general, and 
teſtraineth all alienations, that it may not be aliened 
neither by the law of the realm, ne yet by conſci- 
ence, no more for the ſaid two cauſes, than it may. 
for any other cauſe. And this caſe muſt of ne- 
ceſſity be judged after the rules and grounds of the 
law of the realm, and after no other law, as me 
ſeemeth, 


3 * 


or a fine at 1 law, for 'tis clear that tenant in 
tail, notwithſtanding the condition, may alien by a 
fine according to the ſtatute 4 H. 7. or by Common re- 
covery. 1 Burr. 84. Co. Litt. 224. Ante, p. 89. 


CHAPTER XXXVI. 
CHAP. XXXVI. 


1 the patron preſent not within 2 2 mani, who 
ſhall preſent ? 


N the ſame ſum called ſumma roſella, i in the title 
beneficium, in principio, it is aſked, If the patron 
preſent not within fix months, who ſhall preſent, 
and within what time the preſentment muſt be 
made ? And it is anſwered there, that if the pa- 
tron preſent not within ſix months, that the chap- 
ter ſhall have ſix months to preſent; and if the 
chapter preſent not within ſix months, that then 
the biſhop ſhall have other ſix months ; and if he 
be negligent, then the metropolitan ſhall have 
- other ſix months; and if he preſent not, then the 


preſentment is devolute to the patriarch; and if the 


metropolitan have no ſuperior under the pope, then 
the preſentment is devolute to the pope. And fo, 
as it is ſaid there, the archbiſhop ſhall ſupply the 
negligence of the biſhop, if he be not exempt ; 

and if he be exempt, the preſentment immediately 


215 


Ante, 190. 


ſhall fall from the biſhop to the pope. And, as I 


ſuppoſe, theſe diverſities hold not in the laws of the 
realm. 

Doc. Then, I pray thee,ſhew me who ſhall pre- 
ſent by the laws of the realm, if the patron do not 
preſent within ſix months. 

Stud. Then for default of the patron the biſhop 
ſhall preſent, unleſs the king be patron ; and if the 
biſhop preſent not within ſix months, then the me- 
tropclitan ſhall preſent, whether the biſhop be ex- 
empt or not: and if the metropolitan preſent not 
within the time limited by the Jaw, then there be 
divers opinions who ſhall preſent, for ſome ſay the 
pope ſhall preſent, as it is ſaid before, and ſome lay 
the king ſhall preſent. 

Dot. What reaſon make they that ſay the king 
ſhould preſent in that caſe ? 

Stud, This is their reaſon ; they fay that the king 
is 78 param ,'1nt of all the benefices within the 

F 4 realm, 


God, 242. 


Watſon's Com. 
Ine. Co 18. 


bp. 114. 11 
116. 1 


1 Burn's Eecl. 
Law, 126. 
Hob. 143 
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Moor, 900. 
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realm. And they ſay farther, that the king and his 


progenitors, kings of England, without time of mind, 
have had authority to determine the right of patro- 
nages in this realm in their own courts, and are 


bound to ſee their ſubjects have right in that behalf 


within the realm, and that in that caſe from him li- 
eth no appeal. And then they ſay, that if the pope 
in this caſe ſhould preſent, that then the king ſhould 
not only leeſe his patronage paramount, but alſo 
that he ſhould not ſometime be able to do right to 

his ſubjects. | 

Dot. In what caſe were that ? 

Stud. It is in this caſe: The law of the ad is, 
that if a benefice fall void, then the patron ſhall pre- 
ſent within ſix months; and if he do not, that then 
the ordinary ſhall preſent : but yet the law is farther 


In this caſe, that if the patron preſent before the or- 


dinary put in his clerk, that then the patren of rig'st 
ſhall enjoy his preſentment; and ſo it is though the 
time ſhould fall after to the me ropolitan, or to the 
pope. And if the preſentment ſhould fall to the 
pope, then though the advowſon abode ſtill void, fo 
that the patron might-of right preſent, yet the pa- 
tron ſhould not know to whom he ſhould preſent, 
unleſs he ſhould go to the pope, and ſo he ſhould 


fail of right within the realm. And if percaſe he 
vent to the p#pe, and preſented an able clerk unto 


him, and yet his clerk were refuſed, and another put 
in at the collation of the pope, or at the preſentment 
of a ſtranger ; yet the patron could have.no remedy 
for the wrong within the realm, for the incumbent 
might abide ſtill out of the realm. And therefore 
the jaw will ſuffer no title in this caſe to fall to the 
pope. And they ſay, that for a like reaſon it is, 
th-t the law of the realm will not allow an excom- 
mengement that is certified into the king's court un- 
der the pope's bulls : “ for if the party offered ſuffi- 
cient 
Nor will it allow any bulls to be obtained from 

Reme, or to be uſed or put in ure by any perſon on pain 
of 


3 


me ſeemeth, before the king. 


he hath loſt his power as to the preſentment, ſpeci- 
ally if the collation be devolute to the pope. And 2 Roll. 4. 


the patron, 


fault upon the diſtreſs, and appear not to ſhew his 


the preſentment is only in debate; and ſo he cannot 2 Hl. 6. 3: b. 


dates on this head in 3 Bac. Abr. Title Præmunire. 


* 
* 
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cient amends, and yet could not obtain his letters 

of abſolution, the king ſhould not know to whom to 

write for the letters of abſolution, and the party 

could not have right; and that the law will in no 4 
wiſe ſuffer. 

Do#t. The patron in that caſe may preſent to the : 
ordinary, as long as the church is void; and if'the »- 
ordinary accept him not, the patron may have his 
remedy againſt him within this realm. But if the 
pope will put in an incumbent before the patron. 
preſent, it is reaſon that he have the preſentment, as 


Stud. When the ordinary hath ſurceſted his time, Ante, 215- 


alſo when the preſentment is in the metropolitan, he 168. 
ſhall put in the clerk himſelf, and not the ordinary. 
And fo there is no default in the ordinary, though he 
preſent not the clerk of the patron, if his time be 
paſt; and ſo there lieth no remedy againſt him for 


Doct. Though the incumbent abide ſtill out of 
the realm, yet may a Quare Impedit lie againſt him 
within the realm: and if the incumbent make de- 


Foe . WILT Suns * REE . - . — 1 —— — 2 
2 ears —_ — — 2 333 . — — [ 
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title, then the patron ſhall have a writ to the biſhop 
according to the ſtatute, and ſo is not without re- 
medy. 
Stud. But in this caſe he cs ſummoned, 
attached, nor diſtrained, within the realm. 
Doc. He may be ee, by the church, as 11 H. 6. 3. as 
the tenaut may in a writ of right of advowſon. | 
Stud. There the advowſon is in demand, and here p. N. B. 74. 
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be ſummoned by the church here, no more than if TOES 
it were in a writ of annuity, and there the common 
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return is, quod Clericus eft beneficiatus, non habens Lai- 
cum feod ubi poteſt ſummoneri. And though he might 
be ſummoned in the church, yet he might neither 
be attached nor diſtrained there; and ſo the patron 
ſhould be without remedy. 

DoF. And if he were without remedy, he ſhould 
yet be in as good caſe as he ſhould be if the king 
ſhould preſent: for if the title ſhould be given to the 
king, the patron had loſt his preſentment clearly for 


the time, though the church abide ſtill void. For 


I have heard ſay, that in ſuch preſentments no 
time after the law of the realm runneth unto the 


king. 
Stud. That is true, but there the preſentment 
ſhou'd be taken from him by right, and by the law, 


and here it ſhould be taken from him againſt the 


Jaw, and there as the law could not help him; and 
that the law will not ſuffer. | 

Dot. Yet methinketh alway that the title of the 
lapie in ſuch caſe is given by the law of the church, 
and not by the temporal law: and therefore it for- 
ceth but little what the temporal law will in it, as me 
ſeemeth. 

Stud. In ſuch countries where the pope hath power 
to determine the right of temporal things, I think 
it is as thou ſayeſt; but in this realm it is not ſo. 
And the right of preſentment is a temporal thing, 
and a temporal inheritance; and therefore I think 


it belongeth to the king's law to determine, and alſo 


to make laws who ſhall preſent after ſix months, as 
well as before, ſo that the title of examination of a- 
bility or non- ability be not thereby taken from the 
ordinary. And in like wile it is of avoidance of | 
benefices, that is to ſay, then it ſhall be judged by 
the king's laws when a benefice ſhall be ſaid void, 
and when not, and not by the law of the church : 

as when a parſon is made a biſhop &, or accepteth an- 
other benefice without a licence, or reſigneth, or is 


* Without a commendam. Watſon's Clergyman's 


deprived ; 


* 


CHAPTER XXXVI. 


Gepe ; in theſe caſes the common law faith, that 
the benefice i is void, and ſo they ſhould be, though 
a law were made by the church to the contrary. And 
ſo if the pope ſhould have any title in this caſe to 
preſent, it ſhould be by the law of the realm. And 
| have not ſeen ne heard that the law of the realm 


219 


Hl Comyn's 
Digeſt, 207s 
Watſon's Com, 
Inc. LL 8. 18. 


19, 27. 


hath given any title to the pope to determine any . 


temporal thing that may be lawiully determined by 
the king's court, 

Dea. It ſeemeth by that reaſon that thou haſt 
mate now, that thou preferreſt the king's authority 


in preſentments before the pope's ; and that me- 


thinketh ſhould not ſtand with the law of God, ſith 
the pope is the vicar-general under God. 


Stud. That I have ſaid proveth not that for the | 


higheſt preferment in preſentments he is to have au- 
thority to examine the ability of the parſon that is 
preſented, for if the preſentee be able, it ſufficeth to 
the diſcharge of the ordinary by whomſoever he be 
preſented, and that authority is not denied by the 


law of the realm to belong alway to the ſpiritual ju- 


riſdiction. But my meaning is, that as to the right 
of preſentments, and to determine who ought to 
preſent, and who not, and at what time, and when 
the church ſhall be judged to be void, and when 
not, belong to the king and to his laws : or elle it 
were a thing in vain for him, to hold plea of advow- 


ſons, or to determine the right of patronage in his 


own courts, and not to have Authority to determine 
the right thereof, and thoſe claims ſeem not to be 
againſt the law of God. And ſo me ſeemeth in 
this caſe the preſentment is given the king. 


Watſon's Cler- 
gyman's Law, 
212. 

Burn's Eee. 
Law, 137. 


Ante, 218. 


Dea. And if the king ſhould have right to pre- 


ſent, then might the church happen to continue void 


forever : for as we have ſaid before, no time run- 


nethto the king in ſuch preſentment, 


Stud, If any ſuch caſe happen, if the king Nele 5 
not, then may the ordinary ſet in a deputy to ſerve 


the cure, as he may do when negligence is in other 

patrons that may preſent, and do not; and alſo it 

cannot be tought that the king, which hath _ 
7 


Watf. Clergy- 
man's Law, 
120. 

2 B. C. 277. 
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DIALOGUE u. 


rule and governance over the people, not only of 


their bodies, but alſo of their ſouls, will hurt his 
conſcience, and ſuffer a benefice continually to ſtand 
without a curate, no more than he doth in advow- 
ſons that be of his own preſentment. 


CHAP. XXXVIL 


4 Whether the preſentment and collation of all dons 
fries and dignities, voiding at Rome, belongeth- 


only to the pope. | EO 

| N the ſame ſum called ſumma roſella in the title 

beneficium primum, in the 13th article, it is ſaid, 
that benefices, dignities and parſonages voiding in 
the court of Rome may not be given but. by the 
pope ; and likewiſe of the pope's ſervants, and of 
other that come and go from the court, if they die 
in places nigh to the court within two days journey, 
all theſe belong to the pope : but if the pope pre- 
ſeat not within a month, then after the month 
they to whom it belongeth to preſent, may preſent 


by themſelves only, or by their vicar general, if 


they be in far parts. And theſe ſayings hold not 
in the laws of the realm. 

Do#t. What is the cauſe that they hold not in this 
realm as well as in all other realms ? 
Stud. One cauſe is this: The king in this realm, 
according to the ancient right of his crown, of all 
his advowſons that be of his patronage ought to pre- 
ſent, and in like wiſe other patrons of benefices of 
their preſentment : and the pleas ofthe right of pre- 
ſentments of benefices within this realm belong to 
the king and his crown. And theſe titles cannot be 
taken from the king and his ſubjects but by their 
aſſent ; and the law that is made therein to put away 
the title bindeth not in this realm. And over that 
before the-ſtatute of 25 Ed 3. there was a great in- 
convenience and miſchief by reaſon of divers provi- 
ſions and reſervations that the pope made to the be- 
nefices in this realm, contrary to the old right of the 
king, and other patrons in this realm, as well to the 


arch- 


1 1 «aa 


CHAPTER XXVII. 121 


archbiſhopricks, biſhopricks, deanries and abbies, as 
to other digpities and benefices of the church. And 
many times aliens thereby had benefices within the 
realm that underſtood not the Enghfa tongue, fo 
that they could not counſel ne comfort the people 
when need required ; and by that occaſion great 
riches was conveyed out of the realm. Wherefore, 
to avoid ſuch inconveniences, it was ordained by 
the ſaid ſtatute, that all patrons, as well ſpiritual 
as temporal, ſhould have the preſentments freely: 
and in caſe the collation or proviſion were made by 
the pope in diſturbance of any ſpiritual perſon, 
that then for that time the king ſhould have the pro- 
ſentment; and if it were in diſturbance of any lay pa- 
tron,that then if the patron preſented not within the 
half-year after ſuch voidance, nor'the biſhop of 
the place within a month after the half-year, that 
then the king ſhould have alſo the preſentment, and 
that the king ſhould have the profits of the bene- 
fices ſo occupied by proviſion, except abbies and 
priories, and other houſes that have college and 
covent, and there the college and covent, to have 

the profits. And becauſe the ſtatute is general, 
and excepteth no ſuch benefices as ſhall void in the ' 
court of Rome, or in ſuch other place as before 
appeareth, therefore they be taken to be within the 
proviſion of the ſaid ſtatute, as well as the bene- 
fices that void within the realm: and all proviſors See likewiſe 
and executors of the ſaid collations and proviſions, Stat. 38 Ev. 3. 
and all their attornies, notaries and maintainers, BENS: 8 
| ſhall be out of the protection of the king, and 13 R. 2. fl. 2. 
ſhall have like puniſhment as they ſhould have for? 1 CD 
executing of benefices voiding within the realm. 5 th 8 

Doc. But I cannot ſee how the ſaid ſtatute may 
ſtand with conſcience, that ſo far reftrained the 
pope of his liberty, which as me ſeemeth, he ought 
in this caſe of right to have. = 

Stud. Becauſe (as I ſuppoſe) that patrons ought 
of right to have their preſentments under ſuch man- 
ner as they claim them in this realm, as I have ſaid 
before, and as in the 26th chapter of this book ap- 
peareth more at large. And alſo foraſmuch as it 

„ 15 appeareth 
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DIXLOGUE.: 


appeareth evidently, that great inconvenience fol. 
| lowed upon the ſaid proviſions, and that the ſaid ſta- 
tute was made to avoid the ſame, which ſith that 
time hath been ſuffered by the pope, and hath been 
alway. uled in this realm without reſiſtance, it ſeem- 
eth that the faid ſtatute Souls: therefore ſtand with 
good conſcience, | 


CHAP. XXXVII. 
* a houſe by chance fall upon a borſe that is 
| + hf. who ſhall bear the loſs ? 


N the ſaid ſum called ſumma roſella, the ſaid title 
caſus fortuitus, in the beginning, is put this caſe: 

If a man lend another a horſe, which is called there 
a Depoſitum, and a houſe by chance falleth upon the 
horſe, whether in that caſe he ſhall anſwer for the 
horſe? And it is anſwered there, that if the houſe 
were like to fall, that then it cannot be taken as a 
chance, but as the default of him that had the horſe 
delivered to him: but if the houſe were ſtrong, and 
of likelihood, and by common preſumption, in no 
danger of falling, but that it fell by a ſudden tem- 
peſt, or ſuch other caſualty, that then it ſhall be 
taken 2s a chance, and he that had the keeping of 
the horſe ſhall be diſcharged. And though this 
diverſity agreeth with the laws of the realm, yet for 
the more plainer declaration thereof, and for the 
more like caſes and chances that may happen to 
goods, that a man hath in his keeping that be not 
his own, I ſhall add a little more thereto that ſhall 
be ſomewhat neceſſary, as methinketh, to the or- 
dering of conſcience. Firſt, a man may have of an- 
other by way of loan or borrowing money, corn, 
wine, and ſuch other things, where the ſame thing 
cannot be delivered if it. be occupied, but another 
thing of like nature and like value muſt be deli- 
vered for it; and ſuch things he that they be lent 
to, may by force of the loan uſe as his own, and 
| therefore if they periſh, it is at his jeopardy ; and 
this is moſt properly called a loan, Alſo a man 
may lend to another a horſe, an ox, a cart, or ſuch 


other things as may be delivered again, and they by 
force 


bo. vw — „ * — Fange 
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force of that loan may be uſed and occupied rea- 


ſonably in ſuch manner as they were borrowed for, 

or as it was agreed at the time of the loan that 

they ſhould be occupied : and if ſuch things be oc- 

cupied otherwiſe than according to the intent of 

the loan, and in that occupation. they periſh, in, , c. PI 
what wiſe ſoever they periſh, fo it be not in default Lord Raym, 


of the owner, he that borrowed them ſhall be charg- 9:5» 


ed therewith in law and conſcience : and if he that 
borrowed them occupy them in ſuch manner as 
they were lent for, and in that occupation they 
periſh in default of him that they were lent to, 
then he ſhall anſwer for them; and if they periſh 1 
not through his default, then he that owneth them | 
ſhall bear the loſs. - Alſo if a man have goods to 

keep to a certain day, for a certain recompence for 

the keeping, he ſhall ſtand charged or not charged 

after as default or no default ſhall be in him, as 

before appeareth : and ſo it is if he have nothing 

for the keeping. But ifhe have for the keeping, and 

make a promiſe at the time of the delivery, to re- 


deliver them ſafe at his peril, then he ſhall be 


charged with all chances that may fall. But if he Hargrave's edl- 


make that promiſe, and have nothing for keeping, eee 
think he is bound to no ſuch caſualties, but that 39, 90. 8 


be wilful and his own default, for that is a nude Lord Raym. gog. 
or a naked promiſe, whereupon, as J ſuppoſe, no 3 487. 


action lieth. Alſo if a man find goods of another, roar 


if they be after hurt or loſt by wilful negligence, he ment, 45. 


ſhall be charged to the owner: but if they be loſt pen gg 


by other caſualty, as if they be laid in a houſe that 1 Cro. 219. 
by chance is burned, or if he deliver them to an- 

other to keep, that runneth away with them, I 

think he be diſcharged. And theſe diverſities hold sir william 
moſt commonly upon pledges, or where a man Jenes on _ 
hireth goods of his neighbour to a certain day for f 7%. 
certain money. And many other diverſtties be in 

the law of the realm, what ſhall be to the jeopardy 

of the one, and what of the other, which J will 

not ſpeak of at this time. And by this it may ap- 

pear, that it is commonly holden in the laws of 


England, if a common carrier go by the ways that 


1 
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x be dangerous for robbing, or drive by night, or in 
Noy's Max. 92. other inconvenient time, and be robbed ; or if he 
5 overcharge a horſe whereby he falle th into the wa- 
ter, or otherwiſe, ſo that the ſtuff is hurt or impair- 
ed; that he ſhall Rand charged for his miſdemeanor: 
and if he would percaſe refuſe to carry it, unleſs pro- 
miſe were made unto him that he ſhall not be charg- 
Ed for no miſdemeanor that ſhould be in him, the 
promiſe were void, for it were againſt reaſon and 
againſt good manners, and ſo it is in all o her caſcs 
like, And all theſe diverſities be granted by ſe- 
condary conclutions derived upon the law of 
. reaſon, without any ſtatute made in that behalf. 
And peradventure laws, and the concluſions there- 
in, be the more plain, and the more open. For 
if any ſtatute were made therein, I think verily 
more douvts and quettions would ariſe upon the 
| ſtatute, than doth now when they be only argued 
and judged after the Common law. 55 


CHAP. XXXIX, 


a prięſi have won much goods by ſaying of maſs, whe- 
ther he may give thoſe gaods, or make a will of them. 


N the ſaid ſum called ſumma roſella, in the ti.le 
clericus quartus, the 3d article, is aſked this que- 
ſtion: If a prieſt have won much goods by faying 
of maſs*®, whether he may give thoſe goods, or make 
2 will of them? Whereto it is anſwered there, that 
he may give them, or make a will of them, ſpeci- 
ally when a man bequeaths money for to have maſſes 
faid for him. And the like law is of ſuch things as 
a Clerk winneth by the rea ſon of an office: for it is 
ſaid there, that ſuch things come to him by reaſon 
of his own perſon. Which ſayings I think accord 


— 


— — — 3 — — 


See the Statutes 23 Eliz. c. 1. ſ. 4. 9, 10, 11. 
and 11 and 12 W. c. 4. 1. 3. 5 and „ . 
againſt ſa) ing and hearing maſs. | 

Such a bequeſt as this would now be ſuperſtitious 

and void. Duke's Charitable Ules, 106, 


with 


cHAPTER' . © a 


with the law of the realm. But foraſmuch as the 
ſaid article, and in divers other places of the ſaid 
chapter, and in divers other chapters of the ſaid 
ſum, is put great diverſity between ſuch goods as a 
clerk hath by reaſon of his church, and ſuch goods 
as he hath by reaſon of his perſon; and thathe muſt 
diſpoſe ſuch goods as he hath by - reaſon of his 
church in ſuch manner as is appointed by the law 
of the church, ſo that he may not diſpoſe them fo 
liberally as he may the goods that cotne by reaſon 
of his own perſon : therefore I ſhall a little touch 
what ſpiritual men may do with their goods after 

the law of the realm. j 1 | 
Fir, A biſhop, of ſuch goods as he hath with 
the 2 and chapter, he may neither make gift nor 2 3 «TI 
bequeſt ; but of ſuch goods as he hath of his own Shep. Touch. 
by reaſon of his church, or of the gift of his an- N 3 
ceſtors, or of any other, or of his patrimony, he 1 Roll. 5 
may both make gifts and bequeſts lawfully. And 608. 
an abbot of the goods of his church may make a 
gift, and that gift is good as to the law : but what 
it is in conſcience, that is after the cauſe and intent 
and quality of the gift. For if it be ſo much that 
it notably hurteth the houſe or the covent, or if he , * 
give away the books or the chalices, or ſuch other 
things as belong to the ſerviee of God, he offendeth 
in conſcience ; and yet he is not puniſhable in the 
law, ne yet by ſubpena, after ſome men, ne in none 
otherwiſe but by the law of the church, as a waſter. 
of the goods of his monaſtery, But nevertheleſs I 
will not fully hold that opinion, as to that that be- 
longeth neceſſarily to the ſervice of God, whether 
any remedy lie againſt him or not, but remit it to 
the judgment of other. And of a dean and chap- _ 3 
ter, and 4 maſter and brethren, of goods that they 8 Ms 
have to themſelves, and alſo of goods that they have Wood's Conv. 
with the chapter and brethren the ſame diverſity 795, on 
holdeth, as appeareth before of a biſhop and the wills, p. 197. 
d:an and chapter ; except that in the caſe of a ma- 
iter and brethren the goods ſhall be ordered as ſhall 
be aſſigned by the foundation. And moreover, of 
a parſon of a church, vicar, or OY. 4 

| uc 


226 


Swinburne on 
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ſuch other, all ſuch goods as they have, as well ſuch 


as they have by reaſon of the parſonage, vicarage, 
or chauntry, as that they have by reaſon of their own 
perſon, they may lawfully give and bequeath where 
they will after the Common law; and if they diſ- 
poſe part among the pariſhioners, and part to the 
building of churches, or give part to the ordinary, 
or to poor men, or in ſuch other manner, as it is 
appointed by the law of the church, they offend not 
therein, unleſs they think themſelves bounden there- 
to by duty, and by authority of the law of the 
church, not regarding the king's laws; for if they 
do ſo, it ſeemeth they reſiſt the ordinance of God, 


which hath given power to princes to make laws. 
But there, as the pope hath ſovereignty in temporal 


things as he hath in ſpiritual things, there ſome ſay 
that the goods of prieſts muſt in conſcience be diſ- 
poſed as is contained in the ſaid ſum. But that 


holdeth not in this realm : for the goods of ſpiritual 


men be temporal in what manner ſoever they come 


to them, and muſt be ordered after the temporal 
law, as the goods of the temporal men muſt be. 


Howbeit, if there were a ſtatute made in this caſe 
of like effet in many points as the law of the 


church is, I think it were a right good and a profit · 


able ſtatute. | 
CHAP. : Mo; | 
¶ ho ſhall ſucceed a clerk that dieth i nteſtate ? 
N the ſaid ſum, called roſella, in the chapter 


© clericus guartus, the 5th article, is aſked this 
queſtion, Who ſhall ſucceed to a clerk that dieth in- 
teſtate ? And it is anſwered, That in goods gotten 


by reaſon of the church, the church ſhall ſucceed; 


but in other goods his kinſmen ſhall ſucceed after 


the order of the law, and if there be no kinſman, 


then the church ſhall ſucceed. And it is ſaid far- 


ther, That goods gotten by a canon ſecular by rea- 
ſon of his church or prebend ſhall not go to his 
ſucceſſor in the prebend, but to the chapter. But 
where one that is beneficed is not of the congrega- 

| tion, 
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tion, but he hath a benefice clearly ſeparate, as if he 
be a parſon of a pariſn- church, or is a preſident, or 
an archdeacon not beneficed by the chapter, then 
the goods gotten by reaſon of his benefice ſhall 
go to his ſucceſſor, and not to the chapter. And 
none of theſe ſayings hold place in the laws of 
England, 3 E 
Da. What is then the law, if a parſon of a 
church or a vicar in the country die inteſtate, or if 
a canon ſecular be alſo a parſon, and have goods by 
reaſon thereof, and allo by a prebend that he hath 
in a cathedral church, and he die inteſtate, who 
ſhall have his goods? | 

Stud, At the Common law the ordinary in all 
theſe caſes may adminiſter the goods, and after he guinb. roy. 
muſt commit adminiſtration. to the next faithful vide the atutes 
ftiends of him that is dead inteſtate that will deſire 3! Pann iv, atop 
it, as he is bound to do where laymen that have e. f. B. C. 2. 
goods die inteſtate. And if no man deſire to have vol. 511. 
adminiſtration, then the ordinary may adminiſter, “ 
and ſee the debts payed; and he muſt beware that 
he pay the debts in ſuch order as is appointed in the | 
Common law: for if he pay debts upon ſimple con- of.of Exe. 216. 
tracts before an obligation, he ſhall be compelled to Ante, 133. 
pay the debt upon the obligation of his own goods, No Max. 104. 
if there be not goods ſufficient of him that died in- | 
teſtate, And though it be ſuffered in ſuch caſe that 
the ordinary may pay pound and pound-like, that 
is, to apportion the goods amung the debtors after 
his diſcretion, yet by the rigour of the Common law 
he might be charged to him that can firſt have his Ante 135 
judgment againſt him. And furthermore, by that 
is ſaid before in the laſt chapter it appeareth, that if 
a biſhop that hath goods of his biſhoprick or of 
his patrimony, or a matter of a college, or a dean, 
of goods that they have of their own only to them- 


A 


Ante, 227. 


n 


It is uſual for the ordinary in caſe none of the 
friends or creditors of the deceaſed will adminiſter to 
his effects, to commit adminiſtration to ſuch perſons of 
diſcretion as he approves of, or to grant him letters 
ad culigendum bona defuni. Wood's Conv. 147. 
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ſelves, die inteſtate, that the ordinary ſhall com- 
mit adminiftration thereof, as before appeareth : and 


if they make executors, then the executors ſhall 
have the miniſtration thereof. But the heirs nor 
the kinſmen, by that reaſon only that they be heirs 


or of kin to him that is deceaſed, ſhall have no 


meddling with his goods, except it be by cuſtom 


of ſome countries, where the heirs ſhall have 
heir looms, or where the children (the debts 
and legacies * paid) ſhall have a reaſonable part 
of the goods, after the cuſtom of the country. 


CHAP. XII. 


q If a man be outlawed of felony, or be attained for 
murther or felony, or that is an Aſciſmus, may be 
A ain by every firanger. 

Dos. II appeareth in the ſaid ſum, called ſumma 

I angelica, in the 21ſt chapter, in the title of 

Aſciſmus, the ſecond paragraph, that he is an Aſcifmus 

that will ſlay men for money at the inſtance of every 

man that will move him to it; and ſuch a man may 
lawfully be ſlain not only by the judge, but by every 


The term /egacies in this place appears to be 
improper, as the cuſtoms of London, principality of 
Wales, and province of York, to which it is preſumed a 
reference is here made, cannot take place but where a 
freeman or an inhabitant dies without making any 
diſpoſition of his effects, and if ſo he can't give any 
legacies. | 

In London the children are intitled to their reaſon- 
able part (if not barred by advancement or will) after 
the debts, cuſtomary funeral expences, and the widow's 
chamber are deducted. 4 Burn's Ecl. Law, 376. and 
in the province of York, and principality of Wales, 
(after the funeral expences and neceſſary charges are 
paid) ibid. 392. For the nature and quantum of this 
reaſonable part within theſe three diſtin& places. See 
1 P. Will. 341, 4 Burn's Ecl. Law, 392, 393. 412. 
and ſee further the ſeveral ſtatutes relating to this ſub- 
ject, viz. 4&5, W. & M. c. 2. explained by 2 & 3 
Ann. c. 5. for the province of York, 7 & 8 W. 3. c. 
38. for Wales, and 11 Geo. 1. c. 18, for London. 

| | | private 
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private perſon. But it is ſaid there in the fourth 
paragraph, that he muſt firſt be judged by the law 
28 an Aſciſmus, ere he may be ſlain, or his goods 
ſeiſed. And it is ſaid farther there in the ſecond 


paragraph, that alſo in conſcience ſuch an Aſci/mus 
may be ſlain, if it be done through a zeal of juſtice, 


229 


and elſe not. Is not the law of the realm like- 
wiſe of men outlawed, abjured, or judged for 


felony ? 


Stud. In the law of the realm, there is no fn 


law, that a man ſhall be judged as an Aſciſmus; ne 
if a man be in full purpoſe, for a certain ſum of mo- 
ney that he hath received, to ſlay a man, yet it is no 
felony ne murther in the law till he hath done the 
act: for intent of felony nor murther is not puniſh- 
able by the Common law of the realm, à though it 
be deadly ſin before God; but in treaſon, or in ſome 
other particular cafes, by + ſtatute that intent may 
be puniſhed. And though a man in ſuch caſe kill 
a man for money,yet he ſhall not be attainted that 
he is an Aſciſmus; for, as it is ſaid before, there is 
no ſuch term of Aſsiſmus in the law of the realm: 
but he ſhall in ſuch caſe be arraigned upon the mur- 
ther, and if he confeſs it, or plead that he is not 
guilty, and is found guilty by twelve men, he ſhall 
have judgment of life, and of member, and ſhall 


appeal brought of the murther ; if he ſtand dumb, 
and will not anſwer to the murther, he ſhall be at- 


V But by the law as it ſtood in very ancient times, 2 

bare intention to commit felony, was held ſo criminal 
that it was puniſhable as felony itſelf, when it miſſed 
its effect, through chance or accident. 1 Haw. P. C. 
Cap. 25. p. 65. for voluntas reputabatur pro facto, 3 
Inſt. 161. and though it ſeems to beſettled that at this 
day felony ſhall not be laid to the charge of an of- 


1 H. P, C. 10g. 
3 Ing, 55 6. 12. 
5 Mod. 207, 
203, ; 
Savil. 31. pl. 7 3. 


4 B. C. 194. 
Co. Litt. 41. 
1 Kelying 37. 
2 Init. 178. 


Bro, Corone pl. 


forfeit his lands and goods. And like law is of an 23 


Bro. Appeal, 40. 
2 Hale's P. C. 
317. contra. 

21 EG. EE 18. 
Bro. Pain, pl. 8. 
2 Haw, P. C. 


329. 


fender where in fact none is committed, yet the party 


may be ſeverely fined for ſuch an intention. 1 Haw. 

P. C, cap. 25. p. 65. And by a modern ſtatute, viz. 7 

Geo. 2. 21. an aſſault with an intent to rob is felony, 
but the offender may chuſe tranſportation. 

+ See ſtat, 25 Ed. 3. ſtat. 5. c. 2. par. 1. - 
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tainted of the murther, and ſhall forfeit life, lands 
and goods. But if he be arraigned of the murther 


upon an indictment at the king's ſuit, and thereupon 


Bacon's uſe of 
the law, 39. 

2 Haw. P. C. 
331. cap. 30. 
ſ. 19. 

1 Hale's P. C. 
497+ 


ſtandeth dumb, and will not anſwer ; there be ſhall 
not be attainted of the murther, but he ſhall have 
Paine fort and dure, that is to ſay, he ſhall be preſſ- 
ed todeath,*and he ſhall there forfeit his goods and 
not his lands. But in none of theſe caſes,that is to 
ſay, though a man be outlawed for murther or felo- 
ny, or be abjured, or that he be otherwiſe attaint- 


ed; yet it is not lawful for any man to murther 


him, or ſlay him, ne to put him in execution, but 
by authority of the king's laws. Inſomuch that 


if a man be adjudged to have Paine fort and dure, 


and the officer beheadeth him, or on the contrary 
wiſe putteth him to paine fart and dure, where he 


ſhould behead him, he offendeth the law. And if 


Finch Law, 31. 
3 Inſt. 54. : 
2 Hal. P.C. 501, 


an officer which hath authority to put a man to 
death, may not put him to death but according to 
the judgment, then methinketh it ſhould follow that, 
more ſtronger a ſtranger may not put ſuch a man 
to death of his own authority without command- 
ment of the law. But if the judgment be that he 
ſnall be hanged in chains, and the officer hangeth 
him in other things, and not in chains, I ſuppoſe 
he is not guilty of his death. . But ſome ſay he 


ll „ _ 


* But now by the ſtatute 12 Geo. 3. c. 30. If any 
perſon being arraigned cn any indictment or appeal of 
telony, or on any indictment for piracy, ſhall 
upon ſuch arraignment ſtand mute, or will not anſwer 
directly to the — or piracy, he ſhall be convicted 


of the offence, and the court ſhall thereupon award 


judgment and execution in the ſame manner as if he 
had been convicted by verdi& or confeſſion, and ſuch 
judgment ſhall have all the ſame conſequences as a con- 
vicuon by verdi& or confeſſion. The reader will ob- 
ſerve, that the crimes of treaſon and petit larceny are 
not mentioned in this ad, and the reaſon is, becauſe 
in theſe offences ſtanding mute, was equal to con- 
viction before the ſtatute, and the priſoner was not 
ſentenced to the peine forte et dur, 2 Haw, P. C. 
c.30. ſect. 9 & 10. 3 | 


ſhall 


CHAPTER M.. 


ſhall there make a fine to the king, becauſe he hath 


not followed the words of the judgment. 


23 


Alſo, if a man that is no officer would arreſt a 4 B. c. 315. 


man that is outlawed, abjured, or attainted of 


murther or felony, as is aforeſaid, and he diſobey- 
eth the arreſt, and by reaſon of the diſobedience he 
is ſlain ; I ſuppoſe the other ſhall not be impeach- 
ed for his death ; for it is lawful unto every man 
to take ſuch perſons, and to bring them forth that 


they may be ordered according to the law. But 


if a Capias be directed unto the ſheriff to take a 
man in an action of debt or treſpaſs, there no man 
may take the man, but he have authority from the 
| ſheriff: and if any man attempt of his own autho- 
rity to take him, and he reſiſteth, and in the reſiſt- 
ing is ſlain, he that would have taken him is guilty 
ol his death. | 


CHAP. XIII. 


qt Whether a man ſhall be bounden by the aft or 
offence of his ſervant or officer. 


Ix the ſaid ſum called ſumma angelica, in the 3 


dominus, 4th paragraph, is aſked this queſtion, 
Whether a man ſhall be charged for his houſhold ? 
And it is ſaid there, that he ſhall, when the houſhold 


offendeth in an office or miniſtry that the maſter is 


the chief officer of, and he hath the work and the 
profit of the houſhold : for it ſhall be his default 
that he would chuſe ſuch ſervants, for he ought to 


appoint honeſt perſons. But it is ſaid there, that it Poſt 273- 


is to be underſtood civilly, and not criminally, 
whereby, as it is ſaid there, he that is a_governour 
is bound for the offence of his officers ; and that the 
ſame is to be holden of a captain, that he ſhall be 
bound for the offence of his ſquires, and an hoſt for 
his gueſt, and ſuch other. Ne elt it is ſaid 
there, that certain doctors, there rehearſed, ſaid 
thereto, that if the office be an open or publick of- 
fice, as an office of power, or other like, it ſufficeth 
to bring forth him that offended : but it is other- 
wiſe if it be not a publick office, but an hoſt or a 

_ Q 4 taverner, 
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2 Inſt. 383. 
Cow. Re p. 406. 


Dalton's Sheriff, 
462. 177. 


27 H. 8. c. 24. 
ſ. 9. 

Viner's Abr. 
Title Return 
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taverner, or other like. But if the houſhold offend 
not in the office, the lord is not bound as to the law, 
but in conſcience he is bound if he were in de- 


fault by not correcting them; for he is bound to 


correct them both by word and example, and if 
he find any incorrigible, he is bound to put him 
away, except that he hath preſumptions, that if 


he do ſo, he will be the worſe, and then he may 


do that he thinketh beſt, and he is excuſed, and elſe 
not; for to ſuch perſons it is ſaid, Error qui non 
reſiſtitur, approbatur, that is to ſay, an error that is 
not reſiſted is approved. And though divers of the 
ſayings before rehearſed agree with the law of the 
realm, yet all do not ſo; and alſo they that do 
are to be obſerved by authority of the law of the 
realm, and not by the authority alledged in the 

ſaid paragraph. And therefore I intend to treat 
ſomewhat where the maſter ſhall be charged by 
his ſervant or deputy, or by them that be under 


him in any office, and where not: and then I in- 


tend to touch ſome other things, where the maſter 


after the laws of the realm ſhall be charged by the 


act of his ſervant in other caſes not concerning 
offices, and where not. | 
Fir/t, If a man be committed to ward upon ar- 
rearages of accompt, and the keeper of the priſon 
ſuffereth him to go at large, then an action of 
debt ſhall lie againſt him. And if he be not ſuf- 
ficient, then it lieth againſt him that committed 
the keeping of the priſon unto him ; and that is by 
reaſon of the ſtatute of Meſiminſter 2. cap. 11. Alſo 
if bailiffs of franchiſes that have return of writs 
make a falſe return, the party ſhall have aver- 
ment againſt it, as well of too little iſſues as of 
other things, as well as he ſhall have againſt the 
ſheriff ; but all the puniſhment ſhall be only upon 
the bailiff, and not upon the lord of the franchiſe : 
and that doth appear by the ſtatute made in the 
firſt year of Edw. III. the fifth chapter. But if 


an under-ſheriff make a return whereupon the 


| ſheriff ſhall be amerced, there the high-ſheriff tall 
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be amerced, for the return is made expreſly in his 3 Bull. 78. 
name. But if it be a falſe return whereupon an Dale. Stn-456. 
action of diſceit lieth, in that caſe it may be 
brought againſt the under-ſheriff, And ſee 

thereof the ſtatute that is called fatutum de male 

returnantibus brevia. 


Alſo, if the king's butler make deputies, he Opgelets. 
ſhall anſwer for his deputies as for himſelf ; as ap- | 
peareth in the ſtatute made in the twenty-firſt year 
of king Edw. III. De proditionibus, the twenty- 
firſt chapter. 8 
Alſo in the ſtatute that is called fatutum ſcaccarii 
it is enacted, among other things, That no officer of 
the exchequer ſhall put any clerk under him, but 
ſuch as he will anſwer for. And foraſmuch as stat. gr 
the ſtatute is general, it ſeemeth that he ſhall an- H. 3. ſtat. 5. 
| ſwer as well for an untruth in any ſuch clerk as for olaf. 107. 
an overſight. | © [Ds | 
Alſo in the fourteenth year of king Edw. III. c.g. 
it is enacted, That all gaols ſhall be adjoined again 
to the ſhires, and that the ſheriff ſhall have the Vent. 4or. 
keeping of them, and that the ſheriff ſhall make . 4. 
ſuch under-gardeins for the which they will an- | 
ſwer. And nevertheleſs I ſuppoſe that if there be , f. p. 
an eſcape by default of the gaoler, that the king c. 19. 
may charge the gaoler, if he will. But it is no 
doubt but he may charge the ſheriff, by reaſon of 
this ſtarute, if he will. But if it be a wilful 
eſcape in the gaoler, which is felony in him, the H. p. c. 
| ſheriff ſhall not be bound to anſwer to the felony, 13334. 
ne none other but the gaoler himſelf, and they that 1K. 272. 
afſented to him. 1 Pot, 27. 
Alſo, if a man have a ſheriffwick, conſtableſhip, 
or bailiwick in fee, whereby he hath the keeping of 11. 299, 
priſoners, if he let any to replevin that be not reple- 1 Comyn's Dl 
viſhable, and thereof be attaint, he ſhall leeſe the of- geſt, 473+ 
fice, &c. And if it be an under- ſheriff, conſtable, or 
bailiff, that hath the keeping of the priſon, that 
doth it without knowledge of the lord, he ſhall 
have impriſonment by three years, and after ſhall 
be ranſomed at the king's will; as appeareth " 
CO wh 


C. 135. 
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the ſtatute of Nefim. 1. the 1 5th chapter. And 
ſo it appeareth; that in this caſe, he that is lord of 


the prifon is not bound to anſwer for the offence 


of them that have the rule of the priſon under 


him, but that they ſhall have the puniſhment 
themſelves for their miſdemeanor. Alſo there is 


a ftatute made in the 27th year of king Ew. III. 


offend in the office that his maſter hath put him 
in, or elſe that the maſter ſhall be bound to anſwer 


the 19th chapter, that is called the ſtatute of the 
ſtaple, whereby it is ordained, That no merchant, 
ne none other man, ſhall not leefe their goods 
for the treſpaſs, or forfeit of their ſervants; unleſs 
it be by commandment of his maſter, or that he 


for the'deed of his ſervant by the law-merchant, - 


I Inſt. 92. 

g Co. 344 | 
St at. = H. 7. 
© 10. 


as in ſome places it is uſed. 

Alſo it is enacted in the 14th year of king Eau. 
III. the 1eth chapter, That wapentakes and bun- 
dreds that be ſevered from the counties ſnall be ad- 
joined again unto them, and that if the ſheriff hold 
them in his own hands, that he ſhall put in them 
ſuch bailiffs that have lands ſufficient, and thoſe 
for which he will anfwer ; and that if he let them 


to ferm, that they be let to the ancient ferm: but 


after it is prohibited by the ſtatute of the 23d year 
of king Hen. VI. the roth chapter, that no ſheriff 
ſhall let his bailiwicks nor wapentakes to ferm. 
And when they be once in the ſheriff's own hands, 
and the ſheriff put in bailiffs, they be but as un- 


der-bailiffs to the king, and the ſheriff the high- 
bäailiff, and they in manner the ſheriff's ſervants, 


and put in only by him; and therefore by the ſaid 
ſtatute of king Edw. III. he ſhall anſwer for them, 
if they offend in their office. But if the ſheriff let 
them to ferm, then though the ſheriff offend the 
ſtatute in that doing, yet whether he ſhall be 
charged for their miſdemeanor in the office or not, 


is a great doubt to ſome men; for they ſay ibat 
this ſtatute is only to be underſtood where the 


bailiwicks be in the ſheriff's hands, but here they 
be not ſo, ne the bailiffs be not his ſervants, but his 
. | fermers : 


* 
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fermers: and therefore they ſay, that if the ſheriff 

ſhall be charged for them, it is by the Common law, 

and not by the ſtatute aforeſaid. Alſo in the ſecond 

year of king Henry VI. the roth chapter, it is enact- 

ed, That officers by patent in every court of the | 1,q 114,118. 
king, that by virtue of their office have power to | 
make clerks in the ſaid courts, ſhall be charged and 

ſworn to make ſuch clerks under them for whom ' 
they will anſwer. Alſo the hoſpitallers and templars 222 
de prohibit they ſhall hold no plea that belongs to 37% 4 2 
the king's courts, upon pain to yield damages to the H. 8. c. 24. 
party grieved, and to make ranſom to the king: 

that the ſuperiors ſhall anſwer for their obediencers, 

as for their own deed. J/2/. 2. c. 43. Alſo the fer- 

jeant of the catery ſhall ſatisfy all the debts, damages, 

and executions that ſhall be recovered againſt any 

that is purveyor or achator under him, that offend 

againſt the ſtatute of 36th of Edu. III. or againſt 

the ſtatute of 24th of Hen. VI. in caſe the pur- 

veyor or achator be not ſufficient, &'c. And the 


party plaintiff ſnall have a Scire factas againſt the OY ec 


ſaid ſerjeant in this caſe to have execution, as ap- . 24+ and vide , 


peareth in the 24th year of king Henry VI. the :3 1 S. 
firſt chapter. E 27) . 
Alſo, if a man be ſent to priſon upon a ſtatute- 
merchant by the mayor before whom the recogni- 
zance was taken, and the gaoler will not receive 
him, he ſhall anſwer for the debt, if he have where 
with; and if not, then he ſhall anſwer that com- 
mitted the gaol to him, as appeareth in the ſtatute 
called the Statute-merchant.* | | 


And if outragious toll be taken in the town- 2 Inft, 219,220 7 


merchant, if it be the king's town let to farm, the 
king ſhall take the franchiſe of the market into his 
hands: f and if it be done by the lord of the town 
the king ſhall do in like wiſe: and if it be done by 
the bailiff, unknowing to the lord, he ſhall yield 
again as much as he hath taken, and ſhall have im- 
priſonment of forty days. And ſo it appeareth that 


That is till it be redeemed by the owner. 2 Inſt” 


221, for the market is not abſolutely forfeited, but 
oaly the toll. Pal. 82. | 


413 Ed. 1. flat. 3, 
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the lord in this cafe ſhall not anſwer for his bailiff. 
Weſt. 1. c. 3. And in all the caſes before re- 
hearſed, where the ſuperior is charged by the de. 
fault of him that is under him, he in whoſe default 
his ſuperior is ſo charged, is bound in conſcience 


to reſtore him that is ſo charged through his de- 


Ante, 334+ 


fault: except the caſe before rehearſed of the hoſ- 
pitallers, for all that the obediencer hath is the 
ſuperior's if he will take it. And therefore what 
recompence ſhall be made by the obediencer in that 
caſe, is at the will of the ſuperior. And now I 
intend to ſhew thee ſome particular caſes, where 


the maſter after the laws of the realm ſhall be 


2 Mod, 244 · 


1 B. C. 430. i 


charged by the act of his ſervant, bailiff, or de- 
puty, and where not; and ſo for to make an end 


of this chapter. 
2 Roll. Rep. 27. ; 


Firſt, For treſpaſs of battery, or wrongful entry 
into lands or tenements, ne yet for felony or mur- 
ther, the maſter ſhall not be charged for his ſervant, 


_ unleſs he did it by his commandment. | 


Alſo, if a ſervant borrow money in his maſter's 


name, the maſter ſhall not be charged with it unleſs 


Bridgman's 
Nep. 128. 


it come to his uſe, and that by his aſſent. And the 
ſame law is, if a ſervant make a contract in his ma- 
ſter's name, the contract ſhall not bind his maſter, 
unleſs it were by his maſter's commandment, or 
that it came to the maſter's uſe by his aſſent. But 
if a man ſends his ſervant to a fair or market to 
buy for him certain things, though he command 


him not to buy them of no man in certain, and 


the ſervant doth according, the maſter ſhall be 
charged: but if the ſervant in that caſe buy them 


in his own name, not ſpeaking of his maſter, the 


x Roll. Abr. 95. 
Poph. 143* 


maſter ſhall not be charged, unleſs the things 


bought come to his uſe, | 
Alſo, if a man ſend his ſervant to the market with 
a thing which he knoweth to be defective, to be ſold 


to a certain man, and he ſelleth it to him, there an 


Bridgeman's 
Rep. 1a8. 


action lieth againſt the maſter: but if the maſter 
biddeth him not to ſell it to any perſon in certain, 
but generally to whom he can, and he ſelleth it ac - 

1 1 os cording, 
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cording, there lieth no action of diſceit againſt the 
maſter. ; bog | | 2g, | 

Alſo, if the ſervant keep the maſter's fire negli- Noy's Mazims. 
gently, whereby his maſter's houſe is burnt, and his © 44- 


neighbour's alſo, there an action lieth againſt the 1 C. 431. 1 1 
maſter. But if the ſervant bear fire negligently _ 1 


in the ſtreet, and thereby the houſe of another is 1 Black. Com. 
burned, there lieth no action againſt the maſter. ) 

Alſo, if a man deſire to lodge with one that is no 
common hoſtler, and one that is ſervant to him 
that he lodgeth with robbeth his chamber, his 

maſter ſhall not be charged for the robbing: but 
il he had been a common hoſtler he ſhould have 
been charged. | | „ 

Alſo, if a man be gardein of a priſon wherein 
is a man that is condemned in a certain ſum of 
money, and another that is in priſon for felony, 
and a ſervant of the gardein that hath the rule of 
the priſon under him, wilfully letteth them both 
eſcape; in this caſe the gardein ſhall anſwer for 
the debt, and ſhall pay a ſine for the eſcape of the 


—— ———— 


Noy's Marx. 43. 


Fay 


other,as for a negligent eſcape,and the ſervant only | . | | 


ſhall be put to anſwer to the felony for the wilful Ante, 
eſcape. a | 
Alſo, if a man make another his general receiver, | 9 
and that receiver receiveth money of a creditor of | 
his maſter, and maketh him acquittance, and after 

payeth not his maſter ; yet that payment diſcharg- : 

eth the creditor : but if the creditor had taken an _ 3 
acquittance of him without paying him his moneyr 779 ® 
that acquittance only were no bar to the maſter,un- 

leſs he made him receiver by writing, and gave him 

authority to make acquittances, and then the autho- 


> rity 
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The law is now altered in this reſpect by ſtat. 6 Ann. 
c. 8, ſect. 3. which enacts, that no action ſhall be main- 
tained againſt any in whoſe houſe or chamber a fire 
ſhall accidentally begin; but if ſuch fire happens 
through negligence of any ſervant, ſuch ſervant ſhall 
forfeit 100/. or in defanlt of payment, be ſent to the 


houſe of correction for eighteen months, to be kept to 
hard labour. | 
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rity muſt be ſhewed. And if the creditor in ſuch 


caſe, by agreement between the receiver and him, 
delivered to the receiver an horſe, or another thing 
in recompence of the debt, that delivery diſchargeth 
not the creditor, unleſs it be delivered aver unto 
the maſter, and he agree to it. For the receiver 
hath no ſuch power to make no ſuch commutation, 
but his maſter give him ſpecial. commandment 
thereto. e 443M | 4 
Alſo, if a ſervant ſhew a creditor of his maſter, 
that his maſter ſent him for his money, and he pay- 
eth it unto him; that payment diſchargeth him not, 
if the maſter did not ſend him for it indeed, except 
that it came after unto the uſe of the maſter by his 
aſſent. hs „ | 
Alſo, if a man make a bailiff of a manor, and 
after the lord of whom the manor is holden grant 
the ſeigniory to another, and the bailiff after payeth 
the rent to the grantee; that payment of the rent 
countervaileth no attornment though it were by 
fine, ne ſhall not bind his maſter, till he attorn 
himſelf: but if the lord of whom the land is holden 
dies ſeiſed of the ſeigniory, and the bailiff payeth 
the rent to the heir of the lord, that is a good 
ſeiſin to the heir, though the bailiff had no com- 
mandment of his maſter to pay it: for it belongeth 
to his office to pay rent-ſervice, but not rent- 
charge, as ſome men ſay. | 
Alſo an encroachment by the bailiff ſhall not 
bind the maſter in avowry, if he had no com- 
mandment of the maſter to pay it. Alſo, if there 
be lord, meſne and tenant, and the tenant holdeth 
of the meſne as of his manor of D. the meſne 
maketh a bailiff, and after the tenant maketh a 
feoffment, the feoffee tendereth notice to the bai- 
liff, and he accepteth his rent with arrearages; this 
notige ſhall not bind the lord, ne compel him to 
alter his avowry : for the office of a bailiff ſtretch- 
eth not thereto, but he muſt have therein a ſpecial 
commandment of his maſter, Alſo, if a ſervant 
ride upon his maſter's horſe to do an errand for his 
maſter, 


B_ mo vw a ' — ioac. co 
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maſter, into a town that hath authority to make. 
attachments of goods upon plaints of debt, &c. 
and there, upon a plaint of debt made againſt the 
ſervant,the maſter's horſe is attached by the officers, 
thinking that the horſe were his own, and, becauſe 
the ſervant appeareth not, the officers iſe the 
horſe as forfeit; in this caſe the lord ſhall have 
an action of treſpaſs againſt the officers, ana this 
attachment for the debt of his ſervant ſhall not 
bind him, &c. But that an hoſt or keeper of a 
tavern ſhall be charged for their gueſts, unleſs it 
be done by their ane and commandment, I do 


not remember that I have read it in the laws of 
England, | | 


CHAP. XLII. 55 


1 Whether à villain or a bondman may give away 
Bis goods. 


Des. I L appeareth in the ſaid ſum called ſumma an- 
gelica, in the title donatio prima, the gth 
paragraph, that a bondman, or a religious man, a 
monk, ne ſuch other that hath nothing in proper, 
may not give, but it be by licence of their ſu- 
perior: but that ſaying is not, as it is ſaid there, to 
be underſtood of religious perſons that have law- 
ful miniſtration of goods; for if they give with a 
cauſe reaſonable, it is good, but without cauſe 
they may not. 8 | Wo 

Alſo, if they by the licence of the prelate, with 
the counſel of the more part of the covent, abide 

at ſchool or go on pilgrimage, they may give as 

other honeſt ſcholars and pilgrims be reaſonably 
wont to do: and they may alſo give alms where 
there is great need, if they have no time to aſk 
licence. | ; 

Alſo, if they ſee one in extreme neceſſity, they | 
may give alms though their ſuperiors prohibit them, Ante, _ 
for then all things be in common by the law of 
God. And therefore they be bound for to do it, 

5 | - | as 


Ante, 32211. 
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Litt. ſect. 177. 
Perk. le. 29. 


DIALOGUE I. 
as appeareth in the aforeſaid ſum called ſumma an- 
gelica, in the title Elzemoſyna, the th paragraph, 
Doth not the law of England agree with theſe di- 
verſities ? 
Stud. Foraſmuch as the queſtion is only made, 
Whether a villain or a bondman may give away his 
goods or not? And it ſeemeth that after the afore. 
faid ſum in the title which thou haſt before rehearſ- 
ed, that he, ne none other that hath no property 
may not give; whereby it appeareth that the ſaid 
ſum taketh it, that a bondman ſhould have no pro- 
perty in his goods, and that therefore his gift 
ſhould be void ; I ſhall ſomewhat touch what pro- 
perty and what authority a villain hath in his goods 
after the law of the realm, and what authority the 
lord hath over them. And I will leave the diver- 
ſities that thou haſt remembered before of reli- 
gious perſons to them that liſt to treat farther 
therein hereafter. 3 

Firſt, If a villain have goods, either by his own 
proper buying and ſelling, or otherwiſe by the gift 
of other men, he hath as perfect a property, and alſo 
as whole intereſt in them, and may as lawfully give 
them away, as any freeman may. But if the lord 


Ante, 29-156. ſeiſe them before his gift, then they be the lord's, 


Co. Litt. 118. 


. 


and the intereſt of the villain therein is deter- 
mined. | | 
Alſo, if the lord ſeiſe part of the goods of his 
villain in the name of all the goods that the villain 
hath or ſhall hereafter have, that ſeiſure is good for 
all the goods that he had at the time of % ſeiſure. 
But if goods come to the villain after the ſeiſure, 
he may lawfully give them away, notwithſtanding 
the ſaid ſeiſure. | 
Alſo, if the lord claim all the goods of the vil- 
lain, and ſeiſeth part of them ; that ſeiſure is void, 
and the gift of the villain is good, notwithſtanding 
that ſeiſure. | 
Alſo, if a man be bound to a villain in an obli- 
gation in a certain ſum of money, and the lord ſeiſ- 
eth the obligation ; then the obligation is his, but 
yet 
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yet he can take no action thereupon, but in the 
name of the villain : and therefore if the villain re- 
| leaſe the debt, the lord is barred by that releaſe. 
Alſo, if a woman be a nief, and ſhe marrieth a xj. fea. 202. 
freeman, the goods immediately by the marriage be 
the huſband's, and the lord ſhall come too late to 
make any ſeiſure. And if the huſband in that caſe 
maketh his wife his executrix, and dieth, and the 
wife taketh the ſame goods again as executrix to 
her huſband ; yet it ſhall not be lawful for the lord 
to take them from her, though ſhe be a nief, as ſhe 
was before the marriage. | | 
| Allo, if goods be given to a man to the uſe of a The flatute of 
villain, and the lord ſeiſeth thoſe goods, the ſeiſure, —_ 
after ſome men, is good by the ſtatute made in the 
19th year of king Hen, VII. whereby it is enacted, 
That the lord ſhall enter into lands whereof other 
perſons be ſeiſed to the uſe of his villain: and they 
ſay that the ſame ſtatute ſhall be underſtood by 
equity of goods in uſe, as well as of lands in uſe. 
Alſo, if a villain be made a prieſt, yet neverthe- 
leſs the lord may ſeiſe his goods and lands, as he 
might do before: and until the ſeiſure, he may alien 
them, and give them away, and as he might before 
he was a prieſt. And in this caſe the lord may 
order him, fo that he ſhall do him ſuch ſervice 
as belongeth to a prieſt to do before any other : 
but he may not put him to no labour, nor other 
| buſineſs but that is honeſt and lawful for a prieſt 
to do. | <P 
Alſo, if a villain enter into religion, in his year itt. ſed. 202. 
of proof he may diſpoſe his goods as he might have 
done before he took the habit upon him. | 
Alſo, in like wiſe the lord may ſeiſe his goods as co, Lit. 118. 
he might have done before : but if he after make Br. Villeinage, 
executors, and be profeſſed, and the executors take ? 14+ 73+ 
the goods to the performance of the will ; then the 
lord may not ſeiſe the goods though the executors 
have them to the performance of the will of him 
that is his villain; nor in that caſe the lord may not 
ſeile his body, ne put him to no manner of labour, 
| | but 


Co. Litt. 117. 


2 — « ä —— —-— —: — —-— 
= IT: 5 ä 3 0 . N 5 
2 7 1 A 4 "7 We ed 
— 2 2 — 
— K a cans, — 2 n — . 
— 2 — . . — un > ** e e w > . I 
_ ke — — * — * 2 
2 2. — wr, — o 4 Ns ibn < we + ES _ — — 


4 o —_— ————— a * * * 


n 
— * — — . 1 — " 
— ̃— — — — 9 — — 
wy — — -<I0) 1 WW ; . 0 TEE wor ; . 
FI 3 E n 8 . en 1 : * ory: a 0 tere * Sn * — N 
4 * 1 n N gd f n 15 SW jt 2 7 ; : : | TY, | — 
T” wi 2 — pet ah _— 2 2 T x a l : — n . HO n {4-3 RE 3 2 
W 1 e e . S EXE 1 9 pre... «$3 eas 2 £ 8 ca — — —_— r CE OS 3 5 S a 
= +, v2 <4 gt = 1 eee e — —— . N 2 — ars bees — 7 
Sa F . ve B : — — e e 9 > Res 5 ; 5 8 5 —— 2 eee 
n . * . EO, a oo REN 2 tn D — : — 
, _ — — — 4 N — — 2 2 5 
= . — 1] SU — — 19. ——— 
r ? 1 ; 
a, - a « — ITT NE Ye; 
FY 


Co. Litt, 118. 


29 kn — 


| 
[ 
| 
i 


r 
n 


— ——— •—ä— 


—— — 


—— 


— — — — 2 ö 4 = — 3 
ry — 3 ref * 1 1 
— 8 ET = TIE "EY = — * * * 8 
—_— * » 5 — 3 ns 4 — - — - R * ** = 4 
* > N n . n —— ms * 2 — . — - ” _ = 5 2 * 
P rr r n 7 
„ LEE endl I IE RS EEE. — oo 3 _ AED I RS —— —— — : 
2 * > w A = of 4 : wm E: - 1 "ISR 7 4 
2 — — RC IE” 2324 AER £, toons c © — — Mt REE 
TS 2 o — as - —— A — 2 a — 4 
2. 23.5 IT 2 22 . — > = 7 — = N 2 * 7 7 — ge yy engage nyt 


—. 
— d 4 
3 „„ 
rer 


Ante, 157. 


Cowel's Inter. 
title Patrimony. 
Statutes 1 Eliz. 
6. 19. 

13 Lliz. C. 10. 


32 H. 8. c. 28. 


14 Eliz. c. 11, 
Ante, 3a. 

18 Eliz. c. 11. 
47 Eliz, 2 9. 


DIALOGUE u. 


but muſt ſuffer him to abide in his religion under 
the obedience of his ſuperior, as other religious per- 
ſons do that be not bondmen. And the lord hath 
no remedy in that caſe for the loſs of his bondman, 
but only to take an action of treſpaſs againſt him 
that received him into religion without his licence, 
and thereupon to recover damages as ſhall be aſſeſſed 
by twelve men. Many other caſes there be con- 
cerning the gift of the goods of a villain, whereof [ 
ſhall ſpeak no more at this time; for this that I 
have ſaid ſufficeth to ſhew, that the knowledge of 
the king's law is right expedient to the good order 
of conſcience concerning ſuch goods. 


C'H AE. 2KV, 


q Tf a clerk e e to the title of his patrimany, 
and after ſelleth his patrimony, and after falleth to 
poverty, whether ſhall ha have his title therein, 

or not? . 


N the ſaid ſum called reſella, in the title Clericus 

quartus, the 24th article, it is aſked, If a clerk 
be promoted to the title of his patrimony, whether 
he may alien it at his pleaſure ; and whether in that 
alienation the ſolemnity needed to be kept, that is to 
be kept in alienations of things of the church? And 
it is anſwered there, that it may not be aliened no 
more than the goods of a ſpiritual benefice, if it be 
accepted for a title, and expreſly aſſigned unto him, 
ſo that it ſhould go as.into a thing of the church, 
except he have after another benefice whereof he 
may live. But if it be ſecretly aſſigned to his title, 
ſome agree it may be aliened. And in this caſe, 
by the Jaws of the realm, it may be lawfully ali- 


ened, whether it be ſecretly or openly aſſigned to 


1 


the title; for the ordinary, ne yet the party him- 
ſelf, after the old cuſtom of the realm, have no 
authority to bind any inheritance by authority of 
the ſpiritual law; and therefore the land, after it 
is aſſigned and accepted to be his title, ſtandeth - 

2 | the 


CHAPTER MIV. 


the ſelf-ſame caſe: to be bought, ſold, charged, or 
put in execution, as it did before. And therefore 
it is ſomewhat to be marvelled, that ordinaries will 


admit ſuch land for a title, to the intent that he 


that is promoted ſhould not fall into extreme po- 
verty, or go openly a begging, without knowing 
how the Common law will ſerve therein : for of 
meer right all inheritances within this realm ought 
to be ordered by the king's laws, and inheritance 
cannot be bound in this realm but by fine, or ſome 
other matter of record, or by feoffment, or ſuch 
other, or, at leaſt by a bargain that changeth an 
uſe. Andover that to aſſign a ſtate for term of life 


Ante, 23. a 


to him that hath a fee- ſimple before, is void in the 


laws of England, without it be by ſuch a matter 
that it work by way of concluſion or eſtoppel; and 

in this caſe is no ſuch matter of concluſion; and 
therefore all that is done in ſuch caſe in aſſigning 
of the ſaid title is void. Alſo there is no intereſt 


that a man hath in any manor, lands or tenements 


for term of life, for term of years, or otherwiſe, 


2 B. C. 295. 


gb that he by the law of the realm may put away 


is right therein if he will. And then when this 
man alieneth his Jand generally, it were againſt 
the law of the realm that any intereſt of ſuch a 
title- ſhould remain in him againſt his own ſale : 
and there is no diverſity, whether the aſhgnment 
of the title were open or ſecret, and ſo the title is 
void to all intents. And in like wiſe, if a houſe of 
religion, or any other ſpiritual man that hath grant- 
ed a title after the cuſtom uſed in ſuch titles, ſell all 
the lands and goods that they have, that ſale in the 
laws of England is good as againſt the title, and the 
buyer ſhall never be put to anſwer to the title. Alſo 
ſome ſay, that upon the common titles that be made 
daily inſuch caſe, that if he fall to poverty that hath 
the title, he is without remedy: for they be ſo made, 
that at the Common law there is no remedy for 
them ; and if he take a ſuit in the ſpiritual court, 
many men ſay that a Prohibition or a Pramunire 
lieth, And therefore it were good for ordinaries 
- MA in 


Ante, 211. 


Poſt. 251. 


DIALOG UE! n. 


in ſuch caſe to counſel with them that be learned in 
the law of the realm, to have ſuch a form deviſed 


for making of ſuch titles, that if need be, would 


ſerve them that they be made unto; or elſe let 
them be promoted without any title, and to truſt 
in God, that if they ſerve him as they ought to 


do, he will provide for them to have ſufficient for 


them to live upon. And beſide theſe caſes that 
I have remembered before, there be many other 
caſes put in the ſaid ſums for well- ordering of con- 
ſcience, that, as methinketh, are not to be obſerved 
in this realm, neither in law nor conſcience. 
Doc. Doſt thou then think that there was default 
in them that drew the ſaid ſums, and put therein 
ſuch caſes, and ſuch ſolutions, that as thou think- 


etſt, hurt conſcience, rather than to give any _ 


to it, ſpecially in this realm ? | 

Stud. I think no default in them, but I think that 
they were right well and charitably occupied,to take 
ſo great pain and labour as they did therein, for the 
wealth of the people, and clearing of their con- 


ſcience: for they have thereby given a right great 
-light in conſcience to all countries where the law 
civil and the law canon be uſed to temporal things. 


But as for the laws of this realm they know them 


not, ne they were not bound to know them: and 


if they had known them, it would little have 
holpen them for the countries that they moſt ſpe- 
cially made their treatiſes for. And in this country 
alſo they be right neceſſary and much profitable to 
all men, for ſuch doubts as riſe in conſcience in 
divers other manners not concerning the laws of 
the realm. And I marvel greatly, that none of 
them that in this realm are moſt bounden to do 
that in them is to keep the people in a right judg- 
ment, and in a clearneſs of conſcience, have done 
no more in time paſſed to have the law of the 
realm known than they have done : for though ig- 
norance may ſometimes excuſe, yet the know- 
ledge of the truth, and the true judgment, is much 


better; and ſometime though ignorance. excuſeth 
| | in 


CHAP TER XLIV. 
in part, it excuſeth not in all: and therefore me- 
thinketh they did very well if they quay be 


| callers on to have that point reformed as ſhortly 
as they could. And now becauſe thou haſt now 


ſatisfied my mind in many of theſe queſtions that 
I have made, I purpoſe for this time to make an 


end. | | 
Doct. I pray thee yet ſhew me, or that thou 
make an end, more of theſe caſes, that after thine 
opinion be ſet in divers books of learning of con- 
ſcience, that, as thou thinkeſt, for lack of know- 
ledge of the law of the realm, do rather blind con- 
ſcience, than give a light unto it: for if it be ſo, 
then ſurely, as thou haſt ſaid, it would be reform- 
ed. For I think verily, the laws of the realm 
in many caſes muſt in this realm be obſerved as 
_ in conſcience, as in the judicial courts of the 
realm, | 
Stud. I will with good- will ſhew to thee ſhortly 
ſome other queſtions that be made in the ſaid ſum, 
to give thee another occaſion to ſee therein the opi- 
nions of the ſaid ſums, and toſee farther thereupon 
how the opinions and the laws ofthe realm do agree 
together. And yet beſides theſe queſtions that I 
intend to ſhew unto thee, there be many other 
queſtions of the ſaid ſums that had as great need 
to be more plainly declared according to the laws 


of the realm, as thoſe that I ſhall ſhew thee here- 


after, or as I have ſpoken of before. But to the 
caſes that I ſhall ſpeak of hereafter I will ſhew 
| thee nothing of my conceit in them, but ſhall 

leave it to others that will of charity take ſome 
farther pain hereafter in that behalf. 
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3 Cro. 347. 
Doug. 102. 
Ante. 81. 


3 Mod. 101. 


|! Ante, 230. 


Ante, 239- 


Ante, 239. 


Ante, 32» 


Swine. 80, 81. 


Phe 


Litt, ſect. 177. 
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„„ 


Divers queſtions taken by the ſiudent out of the 
ſums called ſumma roſella and ſumma ange- 
lica, which he thinketh e to be looked upon, 
and to be ſeen how they ſtand and agree with the 
iu af the realm, ._ ro... 8 


7 firſt queſtion is this, Whether a cuſtom 


| may break a law poſitive ſumma reſella, ti- 
tulo conſuetudo, parag. 13. | 
The ſecond is, If a man attainted or baniſhed be 
reſtored by the prince, whether ſhall that reſtitution 
ſtretch to the goods? ſumma roſella, in the title 
damnatus, in principio. | 9% #6 
lem, If a man that is outlawed of felony, abju- 


red, or attainted of murder or felony, or he that is 


an aſciſmus, may be lain by ſtrangers? And ſee the 
like matter thereto, ſumma angelica, in the title 


ciſmus, parag. 11. 


* 


T bis queſtion is ſomewhat anſwered to in a new 
addition, as appeareth before in the 14th chapter. 
Item, Whether the maſter ſhall be bound by the 
act or offence of his ſervant or officer ? ſumma an- 
gelica, in the title dominus, parag. 4. 
Tunis queſtion is anſwered to in an addition, as 
appeareth before in the 14th chapter, = 

Nem, Whether a villain may give away his 
goods. ſumma angelica, in the title donatio prima, 
mnt: ”— 

This queſtion is anſwered to in an addition, as 
appeareth before in the 43d chapter. | 
ſtem, Whether an abbot may give, &c. ſumma 
angelica, in the title donatio 1. parag. 10. & 11. 

[tem, Whether a woman-covert may give away 
any goods ? And it is anſwered, ſumma angelica, in 
the title donatio 1. par. 11. that ſhe may not, with- 
out ſhe have goods beſide her dowry, but only in 
8 „„ 

5 Item, 


CHAPTER XIV. 247 


lien, If a man do treaſon, whether the gift of 2 Hawk, P. C. 
goods after, before attainder, be good? ſumma Seit. 23 EH. 
angelica, in the title donatio 1. par. 12. And it c. 5. 

ſeemeth there may, and look ſumma angelica, in Skin. 357+ 

the title alienatio, par. 24. | 

Item, If a man wittingly make a contract be- 
tween two kinsfolk, or other that may not law- 
fully marry together, whether he hath forfeit his 

goods? Summa angelica in the title donatio 1. 
par. 14. 


Item, Whether the father may give to the ſon ? 
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ſumma angelica, in the title donatio prima, par. 19. . 
and ſumma roſella, in the title donatio 2. par. 42. of | 
ſtem, Whether a man may give above five hun- Fl 

dred ſhillings, abſq; inquifitione * Sumina angelica in 1 
the title donatio, I. par. 20. 3 14 
; Item, Whether a gift ſhall be avoided by an in- 1 
5 gratitude ? Summa roſella, in the title donatio 1. * 
par. 17. & 29. And there it is ſaid, that the gift i 
5 is void by the law of nature: and look ſumma an- 1 
gelica, in the title donatio prima, par. 42. & 45. 1 
5 Item, Whether any gift between the huſband : 1 
and the wife may be good? And it is ſaid yea, c. Lit. 3. 1 
4 when the huſband giveth it cauſa remunerationis, 4 Co. 29. 1 
5 ſumma roſella, in the title donatio 1. par. 32. 2 V. 2 - 'M 
12 | ks If a man make a will; and enter into reli- 1 
. gion,“ whether he may after revoke the will? 1 
1 And it is, ſaid, that friers minors may not, and | 
| 


others may. Summa roſella, in the title donatio, 
_ 1. par. 75 in fine. | | 


R bo 3 


e 


n Ferne 


. 3 | Mi 

Item, If a man give another a town, with all the 1 [:1 

5 rights that he hath in the ſame, whether the patro- i 
21 | 7 
in * Since the reformation the diſabilities attending en- l 0 

h- tering into religion are taken away. 1 Salk. 162. 1 
- Ki} nage 1 
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nage, Sc. and the tithes paſs ? Summa roſella, in the 


1 = title eccleſia 1. par. 56. 
6 Item, Whether all that i is bought with the money 
f of the church be the church's? Summa roſella, in the 


title ecclefia 1. par. 7. and it ſeems to be ſo, 


2 B. C. 3 ß%“0 ' Item, If a gift made to a monaſtery may be 
_ on Wills, avoided by that the giver. hath children after the 
| gift? Summa roſella, in the title donatio 1. par. 43- 


Wood's Civil Item, If a man buy any thing under the half 
Law, 231, price, whether he be bound by the law to reſtore 
| it? Summa roſella, in the title e & venditio. 
| Par. 6. | 
Vide fat. 21. Item, Whether a common thief, vel communis de- 
Jac. 1. c. 28. populator agrorum may abjure ? Summa roſella, in 
the title emunitas 2. in principio. Et habetur ibi in 
Fane, quod licet leges excipiant plures perſonas, tamen ber 
Jus canonicum legibus derogatum eſt. 
tem, Whether a man ſhall take the church for 
great and enormous offences that is not murther 
nor felony ; Summa reſella, in the title emunitas 2. 
par. 3, & 11 
Item, If a man take one in the wier and 
draw him out, and there beateth him, whether he 
ſhall have the puniſhment that is ordained for them 
that ſtrike one in the highway? Summa roſella, in 
the title emunitas 2. par. 6. | 
[tem, Whether he that taketh the church, may, 
after the offence, be adjudged to death ? Summa ro- 
| fella, in the title emunitas 2. par. 8. 

Item, Whether the biſhop's palace be Gadfuaty ? 
Summa roſella, in the title emunitas 2. par. 24. 
liem, Whether the dignity of the biſhop or prieſt- 

hood diſcharge bondage Summa roſelia, in the title 
epiſcopus, in principio. 
NN *5+ Ttem, Whether a clerk is bound to pay any im- 
3 Keb. 285. Poſitions or tallages for his patrimony, or other- 
wile? Summa roſella, in the title excommunicatio 1. 
* one ofl, par. 4, 5. & 6. & diviſine nona, 
ar. 
8 * If it were ordained by ſtatute, that if a 
man ſell, &c. he ſhall give to the king two-pence 
| whether, 


4B. C. 327. 
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4 B. C. 327. 


21 Jac. 1. c. 28. 


Poſt. zog. 


CHAPTER. XIV. 


whether a clerk be bound to give it, if he ſell of his 
prebend? Summa roſella, in the title Excommunica- 
tio 1. diviſione nona, par. 5 5 „ e 
Item, If it be ordained by ſtatute, that there ſhall 
not be laid upon a dead perſon but ſuch a certain 


cloth, or thus many tapers or candles; whether the Poſt. 39. 


ſtatute be good? And it is left for a queſtion. 
Summa roſella, in the title Excommunicatio 1. diviſi- 
one 18. par. 8. in ſine. | e 
Item, If a man make a leaſe of a mill for term of vin. Abr. title 
years, and it is agreed that the leſſee ſhall grind the Treſpaſs. 2. 
leſſor toll-free during the term, after the leſſor is 332 
made an earl or a duke, and hath greater houſhold 
than before; whether the leſſee be bound there, &c. ? 
Summa 2 in the title Familia, par. 5. 
Item, If a maſter will not pay his ſervant's wages 
that hath ſerved him faithfully, whether that ſervant 
may take ſecretly as much goods of the maſter, &c. 
and if he do, whether he be bound to reſtitution ? 
Summa roſella, in the title Familia, par. 6. it ſeems 
he is. | _ 


Item, If things immoveable of the church may $win. on Wills, 


not be given? Summa roſella, in the title Feodum, 206. 
par. 1. And ſee there in principio what Feodum is. 
Item, Whether the ſons baſtards and the ſons law- 
fully begotten ſhall inherit together? Summa ro- Ante, p. 33. 
ſella, in the title Filius, par. J. 
Item, Whether father and mother may ſucceed 
to their baſtards ? Summa roſella, in the title Filius, 1 B. C:459- 
ar. 4. | (i 
t Item, Whether the father may leave any of his 
goods to his baſtards? Summa roſella, in the title 
Filius, par. 5. And ſumma roſella, in the title Socie- 
tas, par. 23. it ſeems he may xy. | 
Item, Whether the offence of the father ſhall * 
hurt the ſon in temporal things? Summa roſella, in 
the title Filius. | 
Item, If a man give all his lands and goods to his Ante, 183. 
children, whether a baſtard ſhall have any part? ; Comvn's Di 
Summa roſella, in the title Filius, par. 22. gelt, 823. 


Item, 
* 
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1 1 c. 295. hn To whom treaſure found belongeth ? dun- 
in the title Furtum, par. 11. 
2 B. c. 302. 1 If a deer, or other wild beaſt, that is ſo ſore 
Hurt that he may be taken, cometh into another 
man's ground, whether it be his that owneth the 
ground, or his that ſtrake * Summa Art in 
the title Furtum, par. 13. 
4 B. C.cap. 16, Item, Whether theft be in a little thing 25 well 
as in a great thing? Summa roſella, in the title Fur- 
| tum, par. 18, 
. Item, What pain a \ thief ſhall hw 4 Sunne ro- 
fella, in the title Furtum, par. 2. | 
Item, If the goods of dead men go to the heirs, | 
_—_— and that of . men? 3. De heck Summa ro- 
1 2 in the title Hæreditas, par. 1. 
4 B. C. 36, 3 Item, Whether a man ſhall be ſaid guilty of mur- 
| der by commandment, counſel, or aſſent ? Summa 
rojella, in the title Homicidium 2. per totum. And 
like matter in Homicidium 4. in ee and in di- 
vers other caſes, 
 -"ftem, A man maketh a privy contract with a wo- 
man, and after hath a child by her, and after mar- 
rieth another woman, and hath a child, the not 
knowing the firſt contra; which of the children 
ſhall be his heir? Summa roſella, in the title * 
timus, par. 4. it ſeems the latter fhall. 

Item, Whether the pope _ legitimate one to 

temporal things, and to ſucceed ? Summa roſella, in 
the title /{egitimus it ſeems he may not as the law | 
now ſtands. 

Item, If goods be found that were left of the 
owner as forſaken, who hath right to them? Summa 
roſeila, in the title Invema, par. 2. And look ſumma 

roſella, in title Furtum, par. 19. 
And thus I make an end of theſe queſtions: and 
| becauſe thoudeſireſt me ia the 13th chapter to ſhew 
thee ſomewhat where ignorance excuſeth in the law 
of the realm, and where not, I will anſwer ſome- 
what to thy queſtion, and ſo commit thee to God. 


Poſt, 270. 


CHAP. 


 CHAPTTDPE ll © ws 


© 7 5:8 0 PIP, e | 
q Where ignorance. of the law excuſeth in the laws of 
England, and where not. | 


U 


Gnorance of the law (though it be invincible) Douglas, Rep. 

doth not excuſe as to the law but in few caſes; 471. 7 
for every man is bound at bis peril to take know- . _ 
ledge what the law of the realm is, as well the law pot, * 
made by ſtatute as the common law: but ignorance 
of the deed, which may be called the ignorance of 

the truth of the deed, may excuſe in many caſes. 
Doc. I put the caſe that a ſtatute penal be made, 
and it is enacted, That the ſtatute ſhall be proclaim- 
ed by ſuch a day in every ſhire, and it is not pro- 
claimed before the day, and after the day a man of- 
| „ the ſtatute; ſhall he run in the pe · 
mae . 7 
ED Stud, I think yea, if there be no farther words in 
the ſtatute to help him; that is to ſay, that if the 
proclamation be not made, that no man ſhall be 
bound by the ſtatute. And the cauſe is this: there 
is no ſtatute made in this realm but by the aſſent of 
the lords ſpiritual and temporal, and of all the com- 

mans, that is to ſay, hy the knights of the ſhire, ci- 4 aſt. 25. 
tizens and burgeſſes, that be choſen by aſſent of the 
commons, which in the parliament repreſent the 

eſtate of the whole commons: and every ſtatute 

there made is of as ſtrong effect in the law, as if all 

the commons were there preſent —_— at the : 
making thereof. And like as there needed no pro- 
clamation, if all were there preſent in their own per- 

ſon; ſo the law preſumeth thete needeth no procla- 
mation when it is made by their authority: and then 

when it is enacted, That it ſhall be proclaimed, &c. 
that is but of the favour of the makers of the ſtatute, 

and not of neceſſity; and it cannot therefore be ta- 
ken, that their intent was that it ſhould be void if it 


were not proclaimed. Nevertheleſs ſome be of opi- 


nion, that if a man before the day appointed for the 
| proclamation 
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proclamation offend the ſtatute, that he ſhould not 


in that caſe be puniſhed ; for they ſay that the in- 


Repealed by 
Kat. 1. Jac. 1. 
c. 25. and 

21 Jac. 1. C. 28. 


excuſed by ignorance. 


tent of the makers of the ſtatute ſhall be taken to 


be, that none ſhould be puniſhed before the day: 


which is a doubt to ſome other. But admit it to 
be as they ſay, that he ſhall be excuſed, yet he is 
not excuſed by the ignorance of the law, but be- 
cauſe the intent of the makers excuſeth him. 

Doe. It is enacted in the 7th year of R. II. cap. 6. 
That every ſheriff ſhall proclaim the ſtatute of Nin- 
chefler three times every year in every market town, 
to the intent the offenders ſhall not be excuſed by 
ignorance : and it ſeemeth by theſe words, That if 
no proclamation be made, that the offender may be 
-- Stud. Some take the intent of that ſtatute to be, 
that the people by that proclamation ſhould have 
knowledge of the ſtatute of Wincheſter, to the intent 
that the forfeiture therein may be taken as well in 


conſcience as in law; and ſome take the ſtatute to 


be of ſuch effect as thou ſpeakeſt of, that is to ſay, 
that no forfeiture ſhould grow upon the ſtatute of 
Mincheſter againſt them that were ignorant, but pro- 


clamation were made according to the ſaid ſtatute 


Ante, 189. 221. 


of Richard. And if it be fo taken, the ſtatute of Vin- 
chefter is of ſmall effect againſt moſt part of the peo- 
ple; for certain it is that the ſaid proclamation is 
not made: but admit it be as they ſay, then they 
that be ignorant be excuſed by the ſaid particular 
eſtatute ſpecially made in that caſe, and not by the 
general rules of the law: and ſometimes, in divers 
ſtatutes penal, they that be ignorant be excuſed by 


the ſame ſtatute, as it is upon the ſtatute of Rich. II. 


the 1 3th year, the 2d ſtatute, and the laſt chapter, 
where it is enacted, That if any perſon take a bene- 
fice by proviſion, that he ſhall be baniſhed the realm, 
and forfeit all his goods, and that if he be in the 
realm, he avoid within ſix weeks after he hath ac- 
cepted it, and that none ſhall receive him that is ſo 
baniſhed after the ſaid ſix weeks, upon like forfeiture 
if he have knowledge: and ſo he that hath no 1 

edge 


ledge is excuſed by the expreſs words of the ſtatute. 
And in like wiſe he that offendeth againſt Mag. Cha. 
is not excommenged, but he have knowledge that it 
is prohibit that he doth. For they be only excom- 
menged by the ſentence called Sententia' lata ſuper 
chartas, that do it willingly, or that do it by igno- 
rance, and correct not themſelves within fifteen days 
after they have warning. And ſometime they that 
be ignorant of a ſtatute be excuſed from the penalty _ 
of the ſtatute, becauſe it ſhall be taken that the intent 
of the makers of the ſtatute was, that none ſhould 
be bound but they that have knowledge: but that 
any man ſhall be diſcharged in the law by ignorance Ante, 79. 2;s, 
of the law, only for that he is ignorant, I know few | | 
caſes, except it might be applied to infants that be 
in their infancy,” and within years of diſcretion; 
for if ignorance of the ſaw ſhould excuſe in the Ante, 250. 
law, many offenders would pretend ignorance, 

Doc. Shall an infant that hath diſcretion, and 
knoweth good from evil, be puniſhed by a penal 
ſtatute that he is ignorant in? PAT, | 

Stud. If the ſtatute be, that for the offence he zHale's P. C. 2. 
ſhould have corporal pain, TI think he ſhall be ex- Pow. 364. 
cuſed, and have no corporal pain: but Iſuppoſe that 
that is not for the ignorance ; for though he knew 
the ſtatute, and willingly offended, yet I think he 
ſhall have no corporal pain; as where he pleads 
joint-tenancy by deed that is found »gainſt him, or 
if he plead a record in aſſiſe, and faileth of it at his | 
day: but that is becauſe the Jaw preſumeth, that it ! Hales H. P. 
was not the intent of the makers of the ſtatute that C. 20. 
he ſhould have that puniſhment. But if he be of 
years of diſcretion to know good from evil, whether 
he ſhall then forfeit the penalty of a penal ſtatute, it 
is more doubt: for it is commonly holden, that if an 

infant had not been excepted in the ſtatute of fore- Obſolete. 
judgment, that der aa ſhould have bound 
him, and ſo ſhall his ceſſer, and his levying of a 
croſs againſt the ſtatute; or if he be gardein of a 2 Inſt. 38a. 
priſon, and ſuffer a priſoner to eſcape, he ſhall pay 
the debt, becauſe the ſtatutes be general; wy if - 
| ould 
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| ſhould by the ſtatutes be bound within age, like rea- 
| ſon will that he may by a ſtatute penal leeſe his 
1 goods. 14 To 
ll. : | * Docs. If an infant do a murther or felony at ſuch 
iti years as he hath diſcretion to know the law, ſhall 
| | not he have the puniſhment of the law, as one of 
[ | full age ? 1 | 7 


r 


3 — — — 


Stud. I think yes; “ but that is by an old maxim 
| of the law, for eſchewing of murders and felonies : 
12 Mod. 332. and ſo it is of a treſpaſs. But theſe caſes run not 
it upon the ground of ignorance, but with what acts 
|| infants ſhall be puniſhable or not puniſhable for the 
3; 8 3 tenderneſs of their age, though they be not ignorant. 
. | Doc. Be not yet knights and noblemen, that are 
Ut bound moſt properly to ſet their ſtudy to acts of 
chivalry, for defence of the realm, and huſbandmen, 
that mult uſe tillage and huſbandry for the ſuſtenance 
| of the commonalty, and that may not by reaſon of 
Tiki - their labour put themſelves to know the law, dif: 
Lf | charged by ignorance of the law? _ 7 
Stud. No verily : for ſith all were makers of the 
ſtatute, the law preſumeth that all have knowledge 
of that that they make, as it is ſaid before: and as 
they be bound at their peril to take knowledge of 
the ſtatute that they make, ſo be all them that come 
Ante, 31. after them. And as for knights and other nobles of 
= the realm, me ſeemeth that they ſhould be bound to 
| take knowledge of the law, as well as any other 
within the realm, except them that give themſelves 
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L The age of diſcretion at which infants are generally 
ſuppoſed to know good from evil, and conſequently to 

be capable of committing crimes, is 14. Co. Litt. 247. 
1 H. H. P. C. 25. But if an infant under fourteen, 

1 and above ſeven years of age, commits a criminal 

1 ; offence; and upon his indictment there are circum- 

Fi : ſtances in his caſe to induce the jury to believe that he 

Bit | was capax doli at the time the crime was perpetrated, he 

1 may be convicted and puniſhed, for malitia ſupplet ætaten. 

5 | : 4 B. . p- 23. | : 


to 


CHAPTER KXLVI, 
to the ſtudy and exerciſe of the law, and except ſpi- 


ritual judges, that in many caſes be bound to take 


knowledge of the law of the realm, as it is ſaid be- 
fore in Chap. 25. For though they be bound to acts 
of chivalry for defence of the realm, yet they be 
bound alſo to the acts of juſtice, and that (it ſeem- 
eth) more than other be, by reaſon of their great 
poſleflions and authority, and for the well-ordering 
of the tenants, ſervants and neighbours, that many 
times have need of their help; and alſo that they 
be oft called to be of the king's council, and to the 
general councils of the realm, where their counſel! 
is right expedient and neceſſary for the common- 
wealth. And therefore if the noblemen of this 
realm would ſee their children brought up in ſuch 


manner, that they ſhould have learning and know- 


ledge more than ey have commonly uſed to have 
in time paſt, ſpecially of the grounds and prin- 


ciples of the law of the realm, wherein they be 
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Ante, 18. 185. 


inherit (though they had not the high cunning of 


the whole body of the law, but after ſuch manner 


as Mr. Forteſcue in his book that he entituleth the 
book, De laudibus legum Anghe,*advertiſeth the prince 
to have knowledge of the laws of the realm) Iſuppoſe 


it would be a great help hereafter to the miniſtration - 


of juſtice of this realm, a great ſurety for himſelf, 
and a right great gladneſs to all the people. For 
certain it is, the more part of the people would 
more gladly hear that their rulers and governors 
intended to order them with wifdom and juſtice, 
than with power and great retinues, But igno- 


rance of the deed many times excuſeth in the laws Poſt. cap. 47. 


of England : and I ſhall ſhortly touch ſome cafes 
thereof, to ſhew where it ſhall excuſe, and where 
it ſhall not excuſe ; and then the reader may add 
to it after his pleaſure, and as he ſhall think to be 
convenient, 
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CHAP. XLII. 


q Certain caſes and grounds where ignorance f the 
deed excuſerh in the laws of England, and where 
c e N 


F a man buy a horſe in open market of him that 
II. right had no property to him, not knowing 
but that he bath right, he hath good title and right 
to the horſe, * and the ignorance ſhall excuſe him. 
Bur if he had bought him out of the open mar- 
ket, or if he had known that the ſeller had no right, 
the buying in open market had not excuſed him. 
Alſo if a man retain another man's fervant, not 
knowing that he is retained with him, the igno- 
rance excuſeth him both of the offence that was at 
the common law againſt the maxim that prohibit- 
ed ſuch retaining of another man's ſervant, and alſo 
againſt the ſtatute 35 Edt. III. whereby it is pro- 
hibit, upon pain of impriſonment, that none ſhall 
zetain no ſervant that departeth within his term, 
without licence or reaſonable cauſe : for it hath 
been alway taken, that the intent of the makers of the 
faid ſtatute was, that they that were ignorant of the 


| firſt retainor ſhould not run in any penalty of the 


ſtatute. + And the ſame law is of him that re- 
| taineth 


* — 


© Provided the direQions laid down in the ſtatutes, 
2 P. and M. c. 7. and 31 Eliz. c, 12. are followed ; 


| for which wide the Statutes, and 2 Inſt. 719, with 


2B. C451. | 
+ This ſtatute is repealed by the act of 5 Eliz. c. 4. 


and the remedy now purſued for retaining a ſervant in 


the ſervice of another, is an action by the old maſter 


againſt the new one, and the ſervant, or either of them, 
for damages; but in order to intitle a man to the action, 
it is as neceſſary now as it was when the ſtatute of Ed- 
ward was in force, that the new maſter ſhould know of 


the ſervant's engagement with the other at the time of 
: ' his 


1 vw . a. 
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raineth one that is ward to another, not knowing 
that he is his ward. And if homage be due, and 
the tenant after that the homage is due maketh a 
feoffment, and after the lord, not knowing of the 
feoffment, diſtraineth for the homage ; in that caſe 


that ignorance ſhall excuſe him of his damages in a 


replevin, though he cannot avow. for the homage. 
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Ante, 24. 


But if he had known of the feoffment, he ſhould 


have yielded damages for the wrongful taking. 
Alſo if a man be bound in an obligation that he 
ſhall repair the houſes of him that he is bound to 
by ſuch a certain time, as oft as need ſhall require, 
and after the houſes have need to be repaired, but 
he that is bound knoweth it not; that ignorance 
ſhall not excuſe, for he hath bound himſelf to it, 
and ſo he muſt take knowledge at his peril. . But 
if the condition had been, that he ſhould repair 


ſuch houſes as he to whom he was bound ſhould 


Hob. 14. 
8 Rep. 92. b. 


aſſign, and after he aſſigneth certain houſes to be 


repaired, but he that is bound hath no knowledge 
of that aſſignment; that ignorance ſhall excuſe him 


in the law, for he hath not bound himſelf to no re- 


paration in certain, but to ſuch as the party will aſ- 
ſign, and if he aſſign none, he is bound to none; 


and therefore ſith he that ſhould make the aſſign- 


I2 Mod. 44» 


ment is privy to the deed, he is bound to give no- 


tice of his own aſſignment: but if the aſſignment 


had been appointed to a ſtranger, then the obligor 
muſt have taken knowledge of the aſſignment at his 
peril. Alſo, if a man buy lands whereunto ano- 
ther hath title, which the buyer knoweth not, that 


March. * 56. 


Ante, 1 5 1. 


ignorance excuſeth not him in the law, no more 


than it doth of goods. Alſo, if a ſervant come 
with his maſter's horſe to a town that by cuſtom 
may attach goods-for debt, and upona plaint againſt 
the ſervant an officer of the town, by information of 


his retaining him, or that he ſhould afterwards refuſe to 


reſtore him upon information or demand. 2 Levy. 63. 
Faucett v. Bears & Ux. 1 Leon 240, 3 B. C. 142. 


S . _ the 


Ante, 229. 
Br. 'Treipaſs, pl. 
99. 


8 Pe, — 
0 q 1 —— — D ren 23 
* Fe 5 . rd nei og te; et wats n — — & 
; ; * — .. ̃ l. ee deat 2— 222 
——̃ u—4— + oe tre es : 


p_ —— — * * 
des — 
n cd... a ISS 
os Ns Bag 


„ 


DIALOG Ur n. 


the party, attached the maſter's horſe, thinking that 
it were the ſervant's horſe, that ignorance excuſeth 
him not; for when a man will do an act, as to en- 
ter into land, ſeiſe goods, take a difirels, or ſuch 
other, he muſt by the law at his peril fee that that 
he doth be lawfully done, as in the caſe before re- 
| hearſed. And in like wiſe, if a ſheriff by a replevin 
Br. Office and deliver other beaſts than were diſtrained, though 
o_— 51. that the party that diſtrained ſhew him they were 
2 
23. the ſame beaſts, yet an action of treſpaſs lieth againſt 
him, and ignorance ſhall not excuſe him: for he 
ſhall be compelled by the law, as all officers com- 
monly be, to execute the king's writ at his peril 
according to the tenor of it, and to ſee that the act 
that he doth be lawfully done. But otherwiſe it is, 
after ſome men, if upon ſummons in a præcipe quod 
10 H. C. 12, b. reddat, the ſheriff by information of the demandant 
8 3 Eo ſummoneth the tenant in another man 's land, think- 
235 E. 3, 39. b. ing it for the tenant's land; there they ſay he ſhall 
be excuſed: for in that caſe he doth not ſeiſe the 
land, ne take poſſeſſion in the land, but only doth 
ſummon the terfant upon the land; and the writ 
commandeth him not that he ſhall ſummon the te- 
nant upon his own land, but generally that he ſhall 
ſummon him, and noch not in what land; and 
then by an old maxim in the law it is taken, that 
he ſhall ſummon him upon the land in demand : 
and therefore though he miſtake the land, and be 
ignorant of it, yet if the demandant inform him that 
that is the land that he demandeth, that ſufficeth to 
the ſheriff as to his entry for the ſummoning, as they 
ſay, though it be not the tenant's land. And here 
I make an end of theſe queſtions for this time. 
Def. I pray thee yet or we depart ks a little 
more pain in my deſire. 
Stud. What is that? 
Def. That thou wouldſt ſhew me thy . in 
divers caſes of the law of the realm, which (as me 
ſeemeth) ſtand not ſo clearly with conſcience as they 
ſhould do. And therefore I would gladly hear thy 


cConceit therein, how they may ſtand with — 
Stud. 
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CHAPTER XLVII. 


Stud. Put the caſes, and I ſhall with good-will 
ſay as I think to them. ROLL FA 


CHAP. XLVIII. 


The firſt queſtion 0 the doctor, How the law of 


England may be ſaid reaſonable, that prohibiteth 
them that be arraigned upon an indiftment of felony 
or murder, to have counſel, 8 
Ethinketh that the law in that point is 
very good and indifferent, taking the 
law therein as it is. | | 
Doct. Why? what is the law in this point? 
Stud. The law is as thou ſayeſt, that he ſhall have 


Stud. 


no counſel: * but then the law is farther, that in all | 


259 


things that pertain to the order of pleading, ihe 3 Inſt. 137. 


judges ſhall ſo inſtru& him and order him, that he 


ſhall run into no jeopardy by his miſpleading. As 


if he will plead that he never knew the man that 


was lain, or that he never had a pennyworth of 


the goods that is ſuppoſed that he ſhould fteal : in 


plead that he is not guilty : for though they be ſet to 
be indifferent between the king and the party, as to 
the party and to the principal matter, as they be in 
all other matters ; yet they be in this caſe to ſee that 


| theſe caſes the judges are bound in conſcience to in- 2 Hav. P. c. 
form him that he muſt take the general iſſue, and 399 


the party take no hurt in form of pleading in ſuch , Bult. 1471. 


— — * * 9 * * — — Sw 


* Though this is the ſtanding law of the land, yet 
the judges ſeldom refuſe a priſoner indicted for felony 


the privilege of having a counſel to ſtand by him, and 
inſtru him with reſpect to matters of fact, and in caſes 
of high treaſon or miſpriſion of treaſon, the priſoner is 


enabled by ſtat. 7 W. 3. c. 3. to have two counſel to be 
named by him, and aſſigned by the court or judge, and 


this indulgence by ſtat. 20 Geo. 2. c. 30. is with great 
reaſon) extended to parliamentary impeachments for 
high treaſon. 4 B. C. 350. Foſter's Crown Law, 232. 
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3 Inſt. 137. 


Br. Corone, pl. 


54. 
3 Inſt. 29. 
2 Haw. P, . 


400. 


Finch. Law, 


236, 


DIALOGUE u. 


matters as he ſhall ſhew to be the truth of the mat- 
ter. And that is a great favour of the law. For in 


appeal, though the juſtices of favour will moſt com- 
monly help forth the party, and ſometimes his coun- 
ſe] alſo, in the form of pleading, as they do alſo ma- 
ny times in common pleas ; yet they might in thoſe 


caſes, if they would, bid the party and his counſel 


plead at their peril. But they may not do ſo with 
conſcience upon indictments, as me ſeemeth : for it 
were agreat unreaſonableneſs in the law, if it ſhould 
prohibit him that ſtandeth in jeopardy of his life, 
that he ſhould have no counſel, and to drive him to 
plead after the ſtrait rules and formalities of the law 
that he knoweth not. - 

Dog. But what if he be known for a common of- 
fender, or that the judges know by examination, or 
by an evident preſumption, that he is guilty, and he 
afketh ſanctuary, or pleadeth miſnomer, or hath 
ſome record to plead, that he cannot plead after the 
form ; may not the judges in theſe caſes bid him 
plead at his peri]? . | 

Stud. I ſuppoſe they may not : for though he be 
a common offender, or that he be guilty, yet he 
ought to have that the law giveth him, and that he 
ſhall have the effect of his pleas, and of his matters 
entered after the form of the law. And alſo ſome- 
time a man by examination, and by witneſs, may 
appear guilty that is not; and in like wiſe there may 
be a vehement ſuſpicion that he is guilty, and yet he 
is not guilty: and therefore for ſuch ſuſpicion or ve- 


hement preſumptions methinketh a man may not 


with conſcience be put from that he ought to have 
by the law, ne yet although the judges knew it of 
their own knowledge. But if it were in appeal, I 
ſuppoſe that the judges might do therein as they 
ſhould think beſt to be done in conſcience: for there 
is no law that bindeth them to inſtruct him, (but as 
they do commonly to the parties of favour in all 
other caſes) but they may, if they will, bid him plead 


at his peri}, by advice of his counſel; and if the ap- 


pellee be poor, and have no counſel, the court muſt 
| | | 8 aſſign 


„„ ²˙ T. aber 


"CHAPTER XLVII. 


aſſign him counſel, if he aſk it, as they muſt do in 


all other pleas: and that me thinketh they are bound 
to do in conſcience, though the appellee were never 


abs 


ſo great an offender, and though the judges knew 
never ſo certainly that he were guilty, for the law 


bindeth them to do it, 
there is great diverſity between an indictee and an 
appellee. And the reaſon why the law prohibiteth 
not counſel in appeal, as it doth in an indictment, 
I ſuppoſe is this: There is no appeal brought, but 
that of common preſumption the appellant hath 


And ſo methinketh that 


great malice againſt the appellee ; as when the ap- Haw. P. C. zor, 


peal is brought by the wife of the death of her huſ- 


band, or by the ſon of the death of his father, or 


that an appeal of robbery is brought for ſtealing of 


goods, And therefore if the judges ſhould in thoſe 


caſes ſhew themſelves to inſtruct the appellees, the 
appellants would grutch and think them partial : 


Dy. 29 6, 


Finch. Law, 386. 


and therefore as well for the indemnity of the 


court, as of the appellee, in caſe that he be not 
guilty, the law ſuffereth the appellee to have counſel. 


But when that a man is indicted at the king's ſuit, 


the king intendeth nothing but juſtice with favour, 
and that is to the reſt and quietneſs of his faithful 
ſubjects, and to pull away miſdoers among them 


charitably : and therefore be will be contented 


that his juſtices ſhall help forth the offenders ac- 
cording to the truth as far as reaſon and juſtice 
may ſuffer. And as the king will be contented 
therein, it is to preſume that the counſel will be 


contented ; and fo there is no danger thereby, 


neither to the court, ne to the party. And as I 

ſuppoſe for this reaſon it began that they ſhould 

have no counſel upon indictments, and that hath fo 

long continued,that it isnowgrown intoa cuſtom, 

_ into a maxim of the law, that they ſhall none 
ave. 


Do. But if the judges knew of their own know- 


3 Cro. 147. 
Hutt, 133. 
Ante, 257. 


ledge that the indictee was guilty, and then he 


83 EY 5 of 


Pleadeth miſnomer, or a record that he was auter- 
5 foits arraigned, and acquit of the ſame murther 
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or felony, and the judges. of their own knowledge 
know that the plea is untrue, may they not then 


bid him plead at his peril? 


Stud. I think yes: but if they know of their own 
knowledge that he were guilty of the murther or 


felony, but that the plea was un rue they knew 


not 


but by conjecture or information, I think they 


might not then bid him plead at his peril. 


C HAP. XLIX. 


q The ſecond queſtion of the doctor, Whether war- 
ranty of the younger brother that is taken as heir, 
becauſe it is not known but that the eldeſi brother ts 
dead, be in conſcience a bar unto the elde brother, 


as it is in law? 


Deaf. A: Man ſeiſed of lands in fee bath iſſue two 


ſons, the eldeſt ſon goeth beyond the 


and becauſe a common voice is that he is dead, 


ſea, 
the 


younger brother is taken for heir, the father dieth, 
the younger brother entreth as heir, and alieneth 


the land with a warranty, and dieth without 


any 


heir of his body, and after the eldeſt brother com- 


eth again, and claimeth the land as heir to his fa- 


ther : whether ſhall he be barred by that warranty 


4 


in conſcience, as he is in the law? 


Stud. It is a maxim in the law, that the eldeſt 
brother ſhall in that caſe be barred; and that 
maxim is taken to be of as ſtrong efte& in the law, 
as if it were ordained by ſtatute to be a bar. And 


it is as old a law that ſuch a warranty ſhall 
the heir, as it is that the inheritance of the 


bar 
fa- 


ther ſhall only deſcend to the eldeſt fon. And 
ſith the law ſo is, why then ſhould not conſcience 
follow the law, as well as it doth in that point, that 


the eldeſt ſon ſhall have the land ? 


Dee. For there appeareth no reaſonable cauſe 


whereupon the maxim ought to have a lawful 


be- 


ginning : for what reaſon is it that the warranty of 
an anceſtor that hath no right to land ſhould 


bar 
him 


CHAPTER XIIX. 


him that hath right? And if it were anda by 


263 


4 ſtatute, that one man ſhould have another man's 
land, and no cauſe is expreſſed why he ſhould 
1 have it; in that caſe, though he might hold the 
r land by force of that ſtatute, yet he could not hold 
n it in conſcience, without there was a cauſe why he 
y ſhould have it. And theſe caſes be not like, as me 
ſeemeth, to the forfeiture of goods by an out- 
lawry : for I will agree for this time, that that for- 
feiture ſtandeth with conſcience, becauſe it is or- 
dained for miniſtration of juſtice; but I cannot 
perceive any ſuch caſe here; and therefore me- 
, thinketh that this caſe is like to the maxim that 
15 was at the Common law of wreck of the ſea, that 
wo. is to ſay, that if a man's goods had been wrecked 2 Inft. 167. 
upon the ſea, that the goods ſhould have been im- Le 
mediately forfeited to the king. And it is holden 14, Raym, = 
70 by all doctors, that that law is againſt conſcience, Poſt. 267. 
a, except in certain caſes that were too long to re- 
ne hearſe now. And it was ordained by the ſtatute 
h, of Weſt x. * that if a dog or cat come alive to the 
th land, that the owner, if he prove the goods within 
ny a year and a day to be his, ſhall have them; where- 
n- by the ſaid law of wrecks of the ſea is made more 
a- ſufferable than it was before. And ſome think in 
ty this caſe that this warranty is no bar in conſcience, 
| though it be a bar in the law, 
eſt Stud. I pray thee keep that caſe of wreck of the 
nat ſea in thy remembrance, and put it hereafter as one 
W, of thy queſtions, and thereupon ſhew me farther thy 
nd. mind therein, and I ſhall with good-will ſhew thee 
bar my mind. And as to this caſe that we be in now, 
fa- methinketh the maxim whereby the warranty ſhall 
und be a bar is good and reaſonable; for it ſeemeth not 
nce againſt reaſon that a man ſhall be bound, as to tem- 
hat poral things, by the act of his anceſtor to whom he Ante, 249. 
is heir: for like as by the law it is ordained,that he 
uſe {hall have advantage by the ſame anceſtor, and have 
be- all his lands by diſcent, if he have any right; ſo it 
y of ſeemeth that it is not unreaſonable, though the law, 
bar Wa mm 
him cap. 4. 
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Strange 6085. 
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DIALOGUE I. 


for the privity of blood that is between them, ſuffer 
them to have a diſadvantage by the ſame anceſtor. 
But if the maxim were, that if any of his anceſtors, 
though he were not heir to him, made ſuch a war- 
ranty, that it ſhould be a bar; I think that maxim 
were againſt conſcience, for in that caſe there were 
no ground nor confideration to prove how the ſaid 
maxim ſhould have a lawful beginning, wherefore 
it were to be taken as a maxim againſt the law of 


reaſon. But methinketh it is otherwiſe in this caſe, 


for the reaſon that I have made before. 

Doe. If the father bind him and his heirs to the 
payment of a debt, and die; in that caſe the ſon 
ſhall not be bound to. pay the, debt, unleſs he 
have aſſets by diſcent from his father. And fo 1 
would agree, that if this man have aſſets by diſcent 
from the anceſtor that made the warranty, that 
he ſhould have been barred : but elſe methinkerh 
it ſhould ſtand hardly with conſcience that it ſhould 
be a bar. EL 5 

Stud. In that caſe of the obligation the law is as 
thou ſayeſt: and the cauſe is, for that the maxim of 
the law in that caſe is none other, but that he ſnall 


be charged if he have aſſets by diſcent: but if the 


maxim had been general, that the heir ſhould be 
bound in that caſe without any aſſets, or if it were 
ordained by ſtatute that it ſhould be ſo, I think 
that both the maxim and the ſtatute ſhould well 
ſtand with conſcience. And like law is, where a 
man is vouched as heir, he may enter as he that 
hath nothing by diſcent : but where he claimeth 
the land in his own right, there the warranty of 


his anceſtor ſhall be a bar to him, though he have 


no aſſets from the ſame anceſtor: and though it 
be ſaid in Ezekiel,cap. 18. That the ſon ſhall not bear 


the wickedneſs of the father, that is underſtood ſpi- 


ritually, But as to temporal goods, the opinion 
of the doctors is, that the ſon ſometime may bear 
the offence of his father. 


D ths 


CHAPTER: I: 


| Dea. Now that I have heard thy mind in this 

caſe, I will take adviſement therein ill a better lei- 
ſure, and will now proceed to another queſtion. 

Stud. I pray thee do as thou ſayeſt, and I ſhall 

with good-will make anſwer thereto as well as 

I can. 


CHAP. I. 


q The third queſtion of the doflor, If a man "bogs 
a collateral warranty, to extintt a right that he 

' #nqaweth another man hath to land, whether it be a 

bar in _ ience, as it is in law, or not ? 


- 


Man is diſſeiſed of certain land, the diſ- Shep. Touch. 
| ſeiſor ſelleth the land, &c. the alienee _ 
knowing of the difſeifin, obtaineth a releaſe with a _ 
warranty of an anceſtor collateral. to the diſſeiſee, 
that knoweth alſo the right of the diſſeiſee; that an- 
ceſtor collateral] dieth, after whoſe death the war- 
ranty deſcendeth upon the diſſeiſee: whether may 
the alienee in that caſe hold the land in conſcience 
as he may by the law? 

Stud. Sith the warranty is deſcended upon him, 2 Inft. 335. 
whereby he is barred in the law, methinketh that Ante, 262. 5 
he ſhall alſo be barred in conſcience; and that this 

caſe is like to the caſe in the next chapter before, 
wherein I have ſaid that (as methinketh] it is a bar 
in conſcience. 

Deer. Though it might be taken for a bar in con- 
ſcience in that caſe, yet methinketh in this caſe it 
cannot, For in that caſe the younger brother en- 
tered as heir, knowing none other but that he was 
heir of right, and after, when he ſold the land, the 
buyer knew not but that he that ſold it had good 
right to ſell it, and ſo he was ignorant of the title of 
the eldeſt brother; and that ignorance came by the 
default and abſence of himſelf that was the eldeſt 
brother; but in this caſe as well the buyer, as he 
that made the collateral warranty, knew the right 
of the 2 and ** that they could to extinct 

the 
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the right, and ſo they did as they would not 
ſhould have been done to them: and ſo it ſeemeth 
that he that hath the land may not with conſcience 
keep it. e e 
Stud. Though it be as thou ſayeſt that all they 
offended in obtaining of the ſaid collateral war- 
ranty; yet ſuch offence is not to be conſidered in 


the law, but it be in very ſpecial caſes: for if ſuch 
alledgings ſhould be accepted in the law, releaſes, 
and other writings, ſhould be of ſmall effed, and 


upon every light ſurmiſe all writings might come 


in trial, whether they were made with conſcience 


or not. Therefore to avoid that inconvenience, 
the law will drive the party to anſwer only whe- 
ther it be his deed or not, and not whether the 
deed were made with conſcience or againſt con- 
ſcience : and though the party may be at a mif- 
chief thereby, yet the law will rather ſuffer the miſ- 
chief than the ſaid inconvenience. And like law 
is, if a woman-covert for dread of her huſband by 
compuliton of him levy a fine, yet the woman after 

her huſband's death ſhall not be admitted to ſnew 
that matter in avoiding of the fine, for the incon- 
venience that might follow thereupon. And after 


the opinion of many men, there is no remedy in 


theſe caſes in the chancery. For they ſay that 
where the Common law, in caſes concerning in- 
heritance, putteth the party upon any averment for 
eſchewing of an inconvenience that might follow 


of it among the people, that if the ſame inconve- 


nience ſhould follow in the Chancery, if the ſame 
matter would be pleaded there, that no ſubpœna 
ſhould lie in ſuch caſes: and fo it is in the caſes 


| before rehearſed; for as much vexation, delay, 


coſts and expences might grow to the party, if he 


ſhould be put to anſwer to ſuch averments in the 


Chancery, as if he were put to anſwer for them at 
the Common law : and therefore they think that 


no ſubpœna lieth in the ſaid caſes, ne in other like 


unto them. Nevertheleſs I do not take it that 
their opinion is, that he that bought the land in 
55 this 


himſelf knoweth perfectly 


CHAPTER'IL 


this caſe may with good conſcience hold the land, 
becauſe he ſhall not be compelled by no law to 
reſtore it; but that he is in conſcience and by 
the law of reaſon bound to reſtore it. or otherwiſe 
to recompence the party, ſo as he ſhall be con- 
tented. And i ſuppoſe verily it is ſo, if he will 
keep his foul out of peril and danger. And after 
ſome men, to theſe caſes may be reſembled the caſe 


of ſa fine with non-claim, that is remembered be- 


fore in the 24th chapter of this book, where a man 
knowing another to have right to certain land, 


cauſeth a fine to be levied thereof with proclama- 


tion, and the other ſuffereth five years to paſs 


without claim; in that caſe he hath no remedy 


neither by Common law, nor by ſubpœna, and 


that yet he that levied the fine is bound to re- 


ſtore the land in conſcience, And methinketh I 
could right well agree, that it ſhould be fo in 
this caſe, and that ſpecially, becauſe the party 


Ante, 68. 


111. 144 


that the ſaid colla- 


teral warranty was obtained by covin and againſt 


conſcience, 
CHA p. LI. 
The fourth queſtion of the doctor is of the wreck of 


the ſea. 


Deg. Pray thee let me now hear thy 2 Fee 


the law of England concerning goods that 
be wrecked upon the ſea may ſtand with conſcience, 
for I am in great doubt of it. 
Stud. I pray thee let me firſt hear thine opinion, 
what thou thinkeſt therein. 
Doct. The ſtatute of Hef. 1. that ſpeaketh of 


wrecks is, That if any man, dog, or cat, come Ante, 262. 


alive unto the land out of a ſhip, or barge, that it 


ſhall not be judged for wreck : ſo that if the party » Iaſt. 166. 167: 


to whom the goods belong come within a year and 


a day, and prove them to be his, that he ſhall have 
them; or elſe that they ſhall remain to the —_— 
| n 
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And bed that the ſaid ſtatute ſtandeth not 


with conſcience ; for there is no lawful cauſe why 


the party ought to forfeit his goods, ne the king 
or lords ought to have them, for there is no cauſe 
of forfeiture in the party, but rather a cauſe of 
ſorrow or heavineſs ; and ſo the law ſeemeth to add 
ſorrow upon ſorrow. * And therefore doors hold 
commonly, that he that hath ſuch goods is bound 


to reſtitution, and that no cuſtom may help; for 


they ſay it is againſt the commandment of God, 

Levit. 19. where it is commanded, that a man 
fhall love his neighbour as himſelf, and that they ſay 
he coth not that taketh away his neighbour's goods. 

But they agree, that if any man have coſt and 
labour for the ſaving of ſuch goods wrecked, ſpe- 
cially for ſuch goods as would periſh if they lay 
{till in the water, as ſugar, paper, ſalt, meal, and 
tuch other, that he ought to be allowed for his 
coſts and labour, but he muſt reſtore the goods, 
except he could not fave them without putting his. 
life in jeopardy for them; and then if he put his 
life in ſuch jeopardy, and the owner by common 
preſumption had had no way to have ſaved them, 


then it is moſt commonly holden that he may keep 


the goods in conſcience. But of other goods that 
would not fo lightly periſh, but that the owner 
might of common preſumption ſave them him- 
ſelf, or that might be ſaved without any peril of 


- life, the takers of them be bound to reſtitution to 


the owner, whether he come within the year, or 
after the year. 

And methinketh this caſe is ſomewhat like to a 
cafe that I ſhall put. If there were a law and cuſ- 
tom in this realm, or if it were ordained by ſtatute, 
that if any alien came through the realm in. pil- 
grimage, and died, that all his goods ſhould be 
forfeit ; that law ſhould be againſt conſcience, for 


— CC 


""* Vide the ſateres 2 Ed. 3- c. 13. 12 Ann. flat. 2+ 
c. 18. confirmed by 4 Geo. 1.c-12. and 26 Geo. 2. c. 19. 
which have introduced many humane regulations if 
pofible to prevent wrecks at all; | 

3 there 


mere is no cauſe reaſonable why the ſaid goods 
ſhould be forfeit : and no more methinketh there 
is of wreck. 577 | 
Stud. There be divers caſes where a man ſhall 
leeſe his goods, and no default in him: as where 
beaſts ſtray away from a man, and they be taken 
up, and proclaimed, and the owner hath not heard 
of them within the year and the day, though he 
made ſufficient diligence to have heard of them; 
yet the goods be forfeited, and no default in him. 
And ſo it is where a man killeth another with the 
ſword of John at Stile, the ſword ſhall be forfeit as 
a deodand, and yet no default is in the owner, And 
ſo methinketh it may be in this caſe ; and that ſith 
the Common law, before the ſaid ſtatute, was, that 
the goods wrecked upon the ſea ſhall be forfeit to 
the king, that they be alſo forfeited now after the 2 Inſt. 165. 167. 
ſtatute, except they be ſaved by following the ſta- 
| tute ; for the law muſt needs reduce the properties 
of all goods to ſome man ; and when the goods be 
wrecked, it ſeemeth the property is in no man: but 
admit that the property remain {till in the owner, 
then if the owner, percaſe, would never claim, then 
it ſhould not be known who ought to have them, 
and ſo might they be deſtroyed, and no profit come 
of them : wherefore methinketh it reaſonable that 
the law ſhall appoint who ought to have them, and 
that hath the law appointed to the king, as ſove- 
reign and head over the people. ar 
Dee. In the caſes that thou haſt put before of , 
the {tray and deodand there be conſiderations why 
they be forfeit, but it is not ſo hete: and methink- 
eth that in this caſe, it were not unreaſonable 
that the law would ſuffer any man that would take 
them, to take and keep them to the uſe of the 
owner, ſaving his reaſonable expences-; and this 
methinketh were more reaſonable law, than to pull 
the property out of the owner without cauſe, But ;. . 
if a man in the ſea caſt his goods out of the ſhip 1B. C. 292. 
2s forſaken, there doctors hold that every man may 


take 


1 B. C. 331. 
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take them Jawfully that will : but otherwiſe it is 
(as they ſay) if he throw them out for fear that 
they ſhould overcharge the ſhip. | 
| Stud. There is no ſuch law in this realm of goods 
forſaken: for though a man wave the poſſeſſion of 
Ante, 250. his goods, and faith he forſaketh them, yet by the 
law of the realm the property remaineth till in 
him, and he may ſeiſe them af er when he will. 
And if any man in the mean time put the goods 
in ſafeguard to the uſe of the owner, I think he 
_ doth lawfully, and that he ſhall be allowed for 
his reaſonable expences in that behalf, as he ſhall 
be of goods found ; but he ſhall have no property 
in them, no more than in goods found. And 1 
Br. Preſcription, would agree, that if a man preſcribe, that if he 
pl. 93» find any goods within his manor, that he ſhould 
have them as his own, that that preſcription were 
void : for there is no conſideration how the pre- 
ſcription might have a lawful beginning, | but 1 in this 
cafe methinketh there is. 
Te | Dea. What is that? 
Sicken e Stud. It is this: The king, of the old cuſtom of 
e the realm, as the lord of the narrow ſea, is bound, 
as it is ſaid, to ſcour the ſea of the pirates and petit 
robbers of the ſea z and ſo it is read of the noble 
king ſaint Edgar that he would twice in the year 
' ſcour the ſea of ſuch pirates: but I mean not 
thereby that the king is bound to conduct his mer- 
chants upon the ſea againſt all outward enemies, 
but that he is bound only to put away ſuch pirates 
and' petit robbers. And becauſe that cannot be 
done without great charge, it is not unreaſonable 
if he have ſuch goods as be wrecked upon the ſea 
toward the charge. 
Doe. Upon that reaſon I will take a reſpite till 
another time. | 


CHAP. 
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084.0 .10 


9 The offth queſtion of the doctor, Whether it fland 
with conſcience to prohibit a jury. of meat and drink 
till they be agreed. | bs 


JF one of the twelve men of an inqueſt know 

the very truth of his own knowledge, and in- 

ſtructeth his fellows thereof, and they will in no 

wiſe give credence to him, and thereupon, becauſe 

meat and drink is prohibited them, he is driven to 

that point, that either he muſt aſſent to them, and 

give their verdict againſt his own knowledge and 

againſt his own conſcience, or die for lack of 

meat: how may the law then ſtand with con- 

ſcience, that will drive an innocent to that extre- 

mity, to be either forſworn, or to be famiſhed and | 
die for want of meat? LR 

Stud. I take not the law of the realm to be, f vent. 125. 
that the jury after they be ſworn may not eat nor 3 B. C. 375, 
drink till they be agreed of the verdict: but truth 37% „er pa. 

it is, there is a maxim and an old cuſtom in the 199, „ 
law, that they ſhall not eat nor drink after they be 

ſworn, till they have given their verdict, without 

the aſſent and licence of the juſtices. And that is 

ordained by the law for eſchewing of divers in- 

conveniences that might follow thereupon, and that 
ſpecially if they ſhould eat or drink at the coſts 
of the parties; and therefore if they do contrary, | 


TY” — 


G it may be laid in an arreſt « the judgment: but 2 H. P. c. 
e with the aſſent of the juſtices they may both eat 4. 
5 and drink. As if any of the jurors fall ſick before ; 


they be agreed of their verdict, ſo fore that he may g., y.,z;a 1 

1 not commune of the verdict, then by the aſſent of 102, * 

the juſtices he may have meat and drink, and alſo 
- ſuch other things as be neceſlary for him: and his 

fellows alſo at their own coſts, or at the in- 

different coſts of the parties, if they ſo agree, or Br. Jurors. pl. 

by the aſſent of the juſtices, may both eat and 5'" 

: . | drink; 
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drink. And therefore if the caſe happen that thou 
now ſpeakeſt of, and that the jury can in no wiſe 
agree in their verdict, and that appeareth to the 


juſtices by examination, the juſtices may in that 
caſe ſuffer them to have both meat and drink for 


a time. to ſee whether they will agree: and if 


they will in no wiſe agree, I think that the juſtices 


Noy, 49» 
3 Bulſ. 173. 


Vaug. 1 52 . 


Vin. Abr. 
Title Trial, 
P · 466. 


Co. Litt. 303. 
3 Mod. 166. 

Booth on real 
Actions, 214. 


3 B. C. 305. 


may ſet ſuch order in the matter as ſhall ſeem to 
them by their diſcretion to ſtand with reaſon and 
conſcience. by awarding of a new inqueſt, and by 
ſetting fine upon them that they ſhall find in 
default, or otherwiſe as they ſhall think beſt by 
their diſcretion ; like as they may do if one of 
the jury die before verdict, or if any other like 
Caſualties fall in that behalf. But what the 
juſtices ought to do in that caſe that thou haft 
put, in their diſcretion, I will not treat of at 
this time. WE: 


CHAP. LIL. 


q The ſixth qugſtion of the doctor, Whether the colours 
that be given at the Common law. in aſſiſes, ac- 
tions of treſpaſs, and divers other actions, and 

with conſcience, becauſe they be moſt commonly 

' feigned, and be not true. LS 


—_— Pray thee let me hear thy mind to what 
intent ſuch colours be given, and ſith 


they be commonly untrue, how they may ſtand 


with conſcience? 
Stud. The cauſe why ſuch colours be given is 
this: There is a maxim and a ground of the law 
of England, that if the defendant or tenant in 
any action plead a plea that amounteth to the ge- 
neral iſſue, that he ſhall be compelled to take the 
general iſſue ; and if he will not, he ſhall be con- 
demned for lack of anſwer : and the general iſſue 
in 4e is, that he that is named the diſſeiſor hath 
done no wrong, nor no diſſeiſin; and in a writ 
of Entry in the nature of aſſiſe the general iſſue 
| is, 


no right paſſed by the —_ entered, upon whom 
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is, that he diſſeiſed him not; and in an action Co Lit. 226. 


of treſpaſs, that he is not guilty. And fo every gr ages 


action hath his general iſſue aſſigned by the law: 10 Co. ar. 


and the tenant muſt of neceſſity either take the Booth 214. 
general iſſue, or plead ſome plea in abate- ES: 


ment of the writ, to the juriſdiction, to the party, 


or elſe ſome bar, or ſome matter by way of con- 
cluſion. And therefore if Fohn at Stile infeoff H. 


Hart of land, and a ftranger bringeth an aflife . 


againſt the ſaid H. Hart for the land, whoſe title 

he knoweth not; in this caſe, if he ſhould be com- 8 
pelled to plead to the point of the aſſiſe, that is to beg . 
ſay, that he hath done no wrong, ne no diſſeiſin, Finch Law, 399. 
the matter ſhould be put to the mouths of twelve Rep. 10. 


g F Rep. ; 
laymen, which be not learned in the law; and Bincy 2 


therefore better it is that the law be ſo ordered, 282. 


that it be put in the determination of the judges, . Lit. 236. 
than of laymen. And if the ſaid H. Hart, in the. 

caſe before rehearſed, would plead in bar of the 

aſſiſe, that John at Stile was ſeiſed, and infeoffed 

him, by force whereof he entered, and aſked 

judgment if that aſſiſe ſhould lie againſt him; that | 
plea were not good, for it amounteth but to the Co. Lit. 33. 
general iſſue, and therefore he ſhall be compelled 3 N 
to take the general iſſue, or elſe the aſſiſe ſhall be 

awarded againſt him for lack of anſwer. And 

therefore to the intent the matter may be ſhewed 


and pleaded before the judges, rather than before 


the jury, the tenants uſe to give the plaintiff a 
colour, that is to ſay, a colour of action, whereby 
it ſhall appear that it were hurtful to the tenant 
to put that matter that he pleadeth to the judg- 
ment of twelve men : and the moſt common co- 
lour that is uſed in this caſe is this: When he 
hath pleaded that ſuch a man infeoffed him, as 
before appeareth, it is uſed that he ſhall plead 
farther, and ſay that the plaintiff claiming by a . C. 400. 
colour of a deed of feoffment made by the faid e 
feoffor before the feoffment made to him, where 


he 
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he entered, and aſked judgment if the aſſiſe lie 
againſt him. In this caſe, becauſe jt appeareth 
| to be a doubt to unlearned men, whether the land 
10 N05. 3 paſſed by the deed without livery or not; therefore 
ep. 39, 90. . 
Finch Law, 382. the law ſuffereth the tenant to have that ſpecial 
matter to bring the matter to the determination 
of the judges. - And in ſuch caſe the judges may 
not put the tenant,from the plea, for they knew not 
as judges but that it is true; and fo if any default 
be, it is in the tenant, and not in the court. - And 
though the truth be, that there were, no fuch deed 
of feoffment made to the plaintiff as the tenant 
pleadeth; yet methinketh there is no default in 
the tenant, for he doth it to a good intent, as 
before appeareth. 
Docs. If the tenant know that the feoffor made 
no ſuch deed of feoftment to the plaintiff, then there 
is a default.in the tenant to plead it, for he wit- 
tingly faith againſt the truth ; and it is holden by 
all doctors, that every lie is an offence, more or 
leſs ; for if it be of malice, and to the hurt of 
his neighbour, then it is called mendacium pern- 
i | cioſum,' and that is deadly fin; and if it be in 
it | - ſport, and to the burt of no man, nor of cuſtom 
5 uſed, ne of pleaſure that he hath in lying, then it 
is venial ſin, and it is called in Latin mendacium 
| jocoſum; and if it be to the profit of his neighbour, 
'Þ | and to the hurt of no man, then it is alſo venial 
1 NO fin, and it is called in Latin mendacium offictoſum ; ; 
} 
| 
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and though it be the leaſt of thoſe three, yet it is 
a venial ſin, and would be eſchewed. 

in | Stud. Though the midwives of oper lied whed 
% they had reſerved the male-children of the Hebrews, 
* | ſaying to the king Pharaoh, that the Hebrervs had 


- women that were cunning in the ſame craft, which 


„ ere they came had reſerved the children alive, where 
* indeed they themſelves of pity, and of dread of God 
| reſerved them; yet ſaint Hierome expounded the text 
following, which ſaith, that our Lord therefore gave 
them houſes, that is to be underſtood, that he gave 


| 

| 

t 

them Pures houſes, and that they had therefore / 
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eternal reward: and if they finned by that lie, al- 
though it were but venial, yet I cannot ſee how they 


ſhould have therefore eternal reward. And alſo if 
a man intending to ſlay another, aſk me where 


that man is; is it not better for me to lie, and 


ſay I cannot tell where he is, though I know it, 
than to ſhew where he is, whereupon murther 
ſhould follow? | | 

Dod. The deed that the midwives of Ægypt did 
in ſaving the children, was meritorious, and de- 
ſerved reward everlaſting, if they believed in God, 
and did good deeds beſide, as it is to ſuppoſe they 
did, when they for the love of God refuſed the 
death of the innocents : and then, though they made 


a lie after, which was but venial fin, that could 


not take from them their reward, for a venial fin 


doth not utterly extinct charity; but letteth the 


fervour thereof : and therefore it may well ſtand 


with the words of ſaint Hierome, that they had for 
their good deed eternal houſes, and yet the lie that 


they made to be a venial fin. But nevertheleſs, if 
ſuch a lie that is of itſelf but venial, be affirmed 


with an oath, it is always mortal, if he know it 


be falſe that he ſweareth. And to the other 
queſtion, it is not like to this queſtion that we 
have in hand, as me ſeemeth : for ſometime a 
man for the eſchewing of the greater evil may do 
a leſs evil, and then the leſs is no offence in him; 
and ſo it is in the caſe that thou haſt put, wherein 


becauſe it is leſs offence to lay he woteth not where 
he is, though he know where he is, than it is to 


ſhew where he is, whereupon murther ſhould fol- 


| low, it is therefore no fin toſay he woteth not where 
he is: for every man is bound to love his neigh- 


bour, and if he ſhew in this caſe where he is, Know- 
ing his death ſhould follow thereupon, it ſeemeth 
that he loved him not, ne that he did not to him as 
he would be done to. But in the caſe that we be 
in here, there is no ſuch fin eſchewed : for though 
the party pleadeth the general iſſue, the jury might 


find the truth in every thing; and therefore in that 
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he ſaith that the plaintiff, claiming. it by the colour 
of a deed of feoffment, where nought paſſed, en- 
tered, c. knowing that there was no ſuch feoff- 
ment, it was a lie in him, and a venial fin, as 
methinketh. And every man is bound to ſuffer a 


fo deadly fin in his neighbour, rather than a venial 25 


in himſelf. 

Stud. Though the jury upon a general iſue may 
find the truth, as thou ſayeſt, yet it is much more 
dangerous to the jury to inquire of many points, 
than to inquire only of one point. And foraſmuch 
as our Lord hath given a commandment to every 
man upon his neighbour ; therefore every man is 
bound to foreſee as much as in him js, that by him 
no occaſion of offence come to his neighbour. 
And for the fame cavi: the law hath ordained di- 
vers maxims and principles, whereby iſſue in the 


| king s court may be joined upon one point in cer- 


tain, as nigh as may be, and not generally, leſt 
offence might follow thereupon againſt God, and 
a hurt alſo unto the jury. Wherefore it ſcemeth 
that he loveth not his neighbour as himſelf, ne 
that he doth not as he wouid be done to, that of- 
fereth ſuch danger to his neighbour, where he may 


well and conveniently keep it from him, if he will 


follow the order of the law; and it ſeemeth that 
he putteth bimſelf wilfully in jeopardy that doth it, 
as it is written, Eccleſ. 3. Qui amat periculum in ills 
peribit, that is to ſay, he that loveth peril ſhall 


. periſh in it, and he that putteth his neighbour in 


peril to offend, putteth himſelf in the ſame, and 
ſo ſhould he do, meſeemeth, that would wilfully 
take the general iſſue, where he might conveniently 
have the ſpecial matter. And furthermore, it is 
no offence in princes and rulers to ſuffer contracts, 
-and buying and ſelling in markets and fairs, 


though both perjury and deceit ſhould follow there- 


upon; becauſe ſuch contracts be neceſſary for the 
commonwealth : ſo it ſeemeth likewiſe, that there 
15 no default i in the party that n ſuch a ſpe” 

cia 
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cial matter, to avoid from his neighbour the dan- 
ger of perjury, ne yet in the court, though they in- 


duce him to it, as they do ſometime for the intent 
before rehearſed. And in like wiſe ſome will ſay, 
that if rulers of cities and commonalties ſometime 
for the puniſhment of felons, murtherers, and ſuch 
other offenders, will (to the intent they would have 
them confeſs the truth) ſay to them that be ſuſ- 

peed, that they be informed of ſuch certain de- 
faults or mifdemeanors in the offenders, and that 


they do to the intent to have them confeſs the 


truth, that though they were not ſo informed, 
that yet it is no offence to ſay they were ſo in- 


formed, becauſe they do it for the commonwealth : 


for if offenders were ſuffered to go unpuniſhed, 
the commonwealth would eftſoons decay and ut- 
terly periſh. | 1 | 

a. I will take adviſement upon thy reaſon in 
this matter till another ſeaſon, and I will now aſk 


thee another queſtion ſomewhat like unto this: I. 


pray thee let me hear thy mind therein. 55 
Stud. Let me hear thy queſtion, and I ſhall with 
good- will ſay as I think therein. i 


CHAP, IV. 


q The ſeventh queſtion of the door, concerning the 
pleadings in aſſiſe, whereby the tenants uſe ſome- 


time to plead in ſuch manner that they ſhall confeſs 
no oufler. | | 


"_ T is commonly uſed, as I have heard ſay, 
I that when a tenant in aſſiſe pleadeth that a 
ſtranger was ſeiſed and enfeoffed him, and giveth 
the plaintiff a colour in ſuch manner as before ap- 
peareth in the 52d chapter, that the tenant many 
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times, when he hath pleaded thus, and the plaintiff Ante. 273. 


claiming by a colour of a deed of feoffment made 
by the ſaid ſtranger, where nought paſſed by the 
deed entered; and that then they uſe to ſay farther, 


1 upon 


* 
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upon whom A. B. entered, upon whom the tenant 
entered; where indeed the nid A. B. never entered, 


ne haply there was no ſuch man : how can this 


pleading be excuſed of an untruth ? And what rea- 


fonable cauſe can be why ſuch a pleading ſhould be 


ſuffered againſt the truth ? 
Stud. The cauſe why that manner of pleading 


is ſuffered is this: If the tenant by his pleading con- 


felled an immediate entry upon the plaintiff, or an 
immediate putting out of the plaintiff, which in 
French is called an Oufter ; then if the title were af- 
ter found for the plaintiff, the tenant by his confeſ- 
ſion were attainted of the diſſeiſin. And becauſe it 
may be, that though the plaintiff have good title to 
the Jand, that yet the tenant is no diſſeiſor, there- 
fore the tenants uſe many times ta plead in ſuch 
manner as thou haſt ſaid before. to ſave themſelves 
from confeſſing of an ouſter : and ſo if there be any 
default, it is not in the court, ne in the Jaw, for they. 
know not the truth therein till it be tried. And me- 
thinketh alſo that there is in this caſe righ: little 


default or none in the tenant, nor in his counſe], 


ſpecially if the counſel know that the tenant is no 


diſſeiſor. But as to that point, I pray thee, that 


as thou haſt taken a reſpite to be dviſed, or that 
thou ſhew thy ful! mind in the queſtion of a colour 
given in aſſiſe, Whereof mention is made in the 


ſaid 48th chapter, that I Iikewiſe may have a like 


reſpite in this caſe till another time, to be adviſed, 
and then I ſhall with good- will ſhew thee my full 
mind therein. 

Dea. 1 am content it be as thou ſayeſt. But J 
pray thee, that I may yet add another queſtion to 


the two queſtions before rehearſed of colours in 


aſſiſe, and feel thy mind therein, becauſe that 
ſoundeth much to the ſame effect that the other 


do, (that is to ſay) to prove that there be divers 


things ſuffered in the law to be pleaded that be 
againſt the truth: and I pray thee let me hereafter 
know thy mind in all three queſtions, and thou 
{halt then with a good will know mine. | 

Z Stud. 
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Stud. 1 pray thee ſhew me the caſe that thou 


ſpeakeſt of. 8 | 
Dee. If a man fteal a horſe ſecretly in the night, 
it is uſed that thereupon he ſhall be indicted at the 


king's ſuit, and it is uſed that in that inditment it 


{hall be ſuppoſed that he ſuch a day and place with 
force and arms, (that is to ſay) with ſtaves, ſwords, 
and knives, c. feloniouſly ſtole the horle againſt 
the king's peace; and that form muſt be kept in 
every indicment, though the felon had neither 
ſword nor other weapon with him, but that he 
came ſecretly without weapon: * how can it 
therefore be excuſed, but there is an untruth ? 
Stud. It is not alledged in the inditment by 
matter in deed that he had ſuch weapon, for the 
form of an indictment js this; | 


Inquiratur pro Domino Rege, fi A. tali die & ano 


apud talem locum vi & armis, videlicet Gladiis, &c. 
talem eguum talts hominis cepit, Cc. 


And then the twelve men be only charged with 8 
the effect of the bill, that is to ſay, whether he be 
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guilty of the felony or not, and not whether he be 4. B. C. 301. 


guilty under ſuch manner and form as the bill ſpe- 
cifieth or not: and ſo when they ſay Billa vera, they 
ſay true, as they take the effect of the bill to be. 
And therefore if there were falſe Latin in the bill of 
inditment, and the jury faith Billa vera, yet their 
verdict is true: for their verdict ſtretcheth not to 


the truth or falſhood of the Latin, but to the felony, | 


ah 


* But by ſtatute 37 H. 8. c. 8, it is enacted, that theſe 
words, di et armis, Viz. baculis, cultellis, arcubus et 


' fagittis, or ſuch like, ſhall not of neceſſity be put in 


any indictment, nor ſhall the parties indicted of any 


cffence have any advantage by writ of error, plea, or - 


ctherwiſe, to avoid any ſuch indictment, for the want 
of theſe or the like words, but that the ſame lacking 
the ſaid words ſhall be as good in law as indictments 


having them. And ſee 2 Hawk. P. C. 241, 242. and : 


the authorities cited in the margin, | 
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ne to the form of the words, but to the effect of the 

matter; and that is to enquire whether there were 

2 How. P. C. any ſuch felony done by the perſon or not. And 
. though the bill vary from the day, from the year, 
and alſo from the place where the felony was done 

in, ſo it vary not from the ſhire that the felony was 

done in,and the jury ſaith Billa vera, they have 

4 B. C.3o2z. given a true verdict; for they are bound by their 
oath to give their verdict according to the effect of 

the bill, and not according to the form of the bill. 

And ſo is he that maketh a vow bound likewiſe to 

YO that that by the law is the effect of his avow, and 

no only to the words of his avow. And if a 

man avow never to eat white meat, yet in time 

of extreme neceſſity he may eat white meat, rather 

than die, and not break his avow, though he af- 

firmed it with an oath : for by the effect of his 
avow extreme neceflity was excepted, though it 

were not expreſly excepted in the words of the 

avow. And ſo likewiſe, though the words of the 

bill be, to enquire whether ſuch a man ſuch a day 

and year, and in ſuch a place, did ſuch a felony; 

et the effect of the bill is, to enquire whether he 

did the felony within the ſhire or no: and there- 

fore the juſtices before whom ſuch indictments be 

taken moſt commonly inform the jury, that they 

are bound to regard the effect of the bill, and not 
the form. And therefore there is no antrurk in 
this caſe, neither in him that made the bill, ne yet 

in the jury, as me ſeemeth. 

Doc. But if the party that owned the horſe bring 
an action of treſpaſs, and declareth that the defen- 
dant took the horſe with force and arms, where he 
took him without force and arms; how may the 
plaintiff there be excuſed of an untruth ? | 

Stud. And if the plaintiff ſurmiſe an' nat, 
what is that to the court, or to the law ? For they 
muſt believe the plaintiff, till that that he faith be 
denied by the defendant; and yet as this caſe is, 
there is no untruth in the plaintiff, to ſay he took 

| tac horſe with foree and arms, though he came ne- 
. | 3 ver 
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ver ſo ſecretly, and without weapon: for every treſ- 
paſs is in the law done with force and arms ;* fo that 


it he be attainted, and found guilty of the treſpaſs 


he is attainted of the force and arms: and ſith the 
law judgeth every treſpaſs to be done with force, 
therefore the plaintiff ſaith truly, that he took him 
with force, as the law meaneth to be force. For 
though he took the horſe as a felon, yet upon the 
felonious taking the owner may take an action of 
treſpaſs if he will ; + for every felony is a treſpaſs 
and more. And ſo I have ſhewed thee ſome part 
of my mind,to prove that in thoſe caſes there is no 
untruth, neither in the parties, neither in the jury, 
nor in the law. Nevertheleſs, at a better leiſure I 
will ſhew thee my mind more fully therein with 
good- will, as thou haſt promiſed me to do in the 
caſes of colours of the aſſiſe, and of the ouſter, that 
be before rehearſed. | | 


CHAP. Ev. 
The eighth queſtion of the diftor, Whether the fla- 


tute of forty-five of Edward the third, of Sylva 
cædua, ſtand with conſcience, W 


Do8.F N the 45th year of the reign of Edw. III. r Ante, 96. 


Lit was enacted, That a prohibition ſhould 
He where a man is impleaded in the court-chriſtian 


for diſmes of wood of the age of twenty years or 


above, by the name of Sylva cædua: how may that 
ſtatute ſtand with conſcience, that is fo directl 
againſt the liberty of the church, and that is made 


— 


22ͤ ——ſ 


_ * This is not true, for the law does not conſider every 


_ treſpaſs to be done with force. For inſtance, that 


ſpecies of injury which may be properly denominated a 
treſpaſs, and which ſubjects the wrong-doer to what we 
call an action upon the caſe, is not accompanied with 
force. 5 Bac. Abr. Title Treſpaſs. 

+ Or it ſeems that he may have an action of trover, 
after the offender is proſecuted, 4 Black. Com. p. 356. 
1 Hale P. C. 546, - | 

+ Cap. 3. 
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of ſuch things as the parliament had no authority 


to make any law of ? 
Stud. It appeareth in the ſaid ſtatute, that it is 
enacted, That a prohibition ſhould lie in that caſe 


as it had uſed to do before that time; and if 


the prohibition lay by a preſcription before the ſta- 


tute, why is not then the ſtatute good as a con- 


firmation of that preſcription ? - 

Doct. If there were ſuch a preſcription before the 
ſtatute, that preſcription was void; for it prohibit- 
-eth the payment of tithes of trees of the age of 
twenty years or above; and paying of tithes is 
grounded as well upon the law of God, as upon the 


law of reaſon ; and againſt thoſe Jaws lieth no pre- 


ſcription, as it is holden . moſt commonly by all 
men. ; 


Stud. That there was ſuch a preſcription before 
the ſaid ſtatute, and that if a man before the ſaid 


ſtatute had been ſued in the ſpiritual court for 
tithes of woad of the age of twenty years or above, 
the prohibition lay, appeareth in the ſaid ſtatute, 
and it cannot be thought that a ſtatute that is made 
by authority of the whole realm, as well of the king, 


and of the lords ſpiritual and temporal, as of all 
the commons, will recite a thing againſt the truth. 


And furthermore, I cannot ſee how it can be 
grounded by the law of God, or by the law of rea- 
ſon, that the tenth part ſhould be paid for tithe, 


and no other portion but that: but I think that it 


be grounded upon the law of reaſon, that a man 
ſhould give a reaſonable portion of his goods tem- 
poral to them that miniſter to him things ſpiritual ; 

for every man is bound to honour God of his pro- 
per ſubſtance ; and the giving of fuch portion 
hath not been only uſed among faithful people, 
but allo among unfaithful, as it appeareth Genefts 
47. where corn was given to the prieſts in Egypt 
of common barns. And ſaint Paul in his epiſtles 


_ affirmeth the ſame in many places; as in his firſt 
| epiſtle to the Corinthians, cap. 9. where he ſaith, 


He that warketh i in the church forall eat of that that 


belonget © 
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belongeth to the church : and in his epiſtle to the 
Galatians, chap. b. he ſaith, Let him that is inſirutt- 
ed in ſpiritual things, depart of his goods to him that 


' inftrueteth him. And ſaint Luke, chap. 10. faith, 
| That the workman is worthy to have his hire. All 


which ſayings may right conveniently be taken and 
applied to this purpoſe, that. ſpiritual men, which 
miniſter to the people ſpiritual things, ought for 
their miniſtration to have a competent living of 


them that they miniſter unto. But tha! the tenth 


part ſhould be aſſigned for ſuch a portion, and nei- 


the: more nor leſs, I cannot perceive that that 


ſhould be grounded by the law of reaſon, nor im- 


mediately by the Jaw of God. For before the law | 
written there was no certain portion aſſigned for the 
ſpiritual miniſters, neither the tenth part, nor the 


twelfth part, unto the time of Jacob for it appear- 
eth Geneſis 28. that Jacob avowed to pay diſmes, 
which was among the eus for che tenth part, if our 
Lord proſpered him in his journey; and it the tenth 
part had been his duty before that avow, it had 


been in vain to have avowed it, and ſo it had if it 
had been grounded by the law of reaſon. And as 
to that is ſpoken in the evangeliſts, and in the new 
law, of titnes it belongeth rather to the giving of 
tithes in the time of the old law, than of the new 
law; as it appeareth Matth. 23. and Luke 11. 


where our Lord ſpeaketh io the Phariſees, ſaying, 
o to you Phariſees, that tithe mints, rue, and herbs, 
and forget the judgment and the charity of God ; "theſe 


it behoveth you to do, and the other not to omit : that 


is to ſay, it behoveth you to do juſtice and charity 
of God, and not to omit paying of tithes, though 
it be of ſmall things, as of mints, rue, berbs, and 
ſuch other. And alſo that the Phariſee faith, - 
Luke 17. I pay my tithes for all that I have, it is to 
be referred to the old law, not to the time of the 
new law ; therefore, as I take it, the paying of 
tithes, or of a certain portion to ſpiritual men for 
their ſpiritual miniſtration to the people, hath been 
grounded in divers manners, Fuſt, before the 


law 


law written, a certain portion ſufficient for the ſpi- 
ritual miniſters was due to them by the law of na- 
ture, which, after them that be learned in the law 
of the teams! is called the law of reaſon; and that 
portion is due by all laws. And in the law written, 
the Jews were bound to give the tenth part to their 
prieſts,as well by the ſaid avow of Jacob, as by the 
Jaw of God in the O1d Teftament, called the Judi- 
cials. And in the new law the paying of the tenth 
part is by a law that is made by the church. And 
the reaſon wherefore the tenth part was ordained 
NP the church to be payed for the tithe was this: 
here is no cauſe why the people of the new law 
ought to pay leſs to the miniſters of the new law, 
than the people of the Old Teſtament gave to the 
miniſters of the Old Teſtament : for the people 
of the new law be bound to greater things than 
the people of the old law were, as it appeareth, 
Aſatth, 5. where it is ſaid, Unleſs your good works 
abound above the works of the Scribes and Phariſees, 
ye may not enter into the kingdom of heaven, And the 
ſacrifice of the old law was not ſo honourable as 
the ſacrifice of the new law is: for the ſacrifice 
of the old law was only the figure, and the ſacri- 
fice of the new law is the thing that is figured; 
that was the ſhadow, this is the truth. And 
therefore the church upon that reaſonable conſider- 
ation ordained, that the tenth part ſhould be paid 
for the ſuſtenance of the miniſters in the new law, 
as it was for the ſuſtenance of the miniſters in the 
old law]; and ſo that law with a cauſe may be in- 
creaſed or diminiſhed to more portion or to leſs, as 
ſhall be neceſſary for them. _- 

Docs. It appeareth Gen. 14. that e gave to 
Melchiſedec diſmes, and that is taken to be the tenth 
part; and that was long before the law written: 
and therefore it is to ſuppoſe, that he did that by 
the law of God. 

Stud. It appeareth not by any pete that he 
did that by the commandment of God, ne by any 

revelation. 
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revelation. And therefore it is rather to ſuppoſe 


that he did part of duty, and part of his own 'free 
will: for in that he gave the diſmes as a reaſonable 
portion for the ſuſtenance of Melhiſedec and his 


miniſters, he did it by the commandment of the 
law of reaſon, as before appeareth ; but that he 
gave the tenth part, that was of his free-will, and 
becauſe he thought it ſufficient and reaſonable :_ 


but if he had thought the twelfth part, or the chir- 
teenth part had ſufficed, he might have given it, 


and that with good conſcience. And fo I ſuppoſe 


that in the new law, the giving of the tenth part 


is by the law of the church, and not by the law of 
God; unleſs it be taken that the law of the church 
is the law of God, as it is ſometime taken to be, but 
not appropriately or immediately; for that is taken 


appropriately to be the law of God, that is con- 
tained in ſcripture, that is to ſay, in the Old 


Teſtament and in the New. | 


Dot. It is ſomewhat dangerous to ſay that tithes 
be grounded only upon the law of the church : 
for ſome men, as it is ſaid, ſay that mens law bind- 


eth not in conſcience, and fo they might happen to 


make a boldneſs thereby to deny their tithes, 
Stud. J truſt there be none of that opinion; and 


if there be, it is great pity : and nevertheleſs they 


be compelled in that caſe by the law of the church 
to pay their tithes, as well as they ſhould be if 


paying of tithes were grounded meerly upon the 
law of God. | 


Dea. I think well it be as thou fayeft, and 


therefore I hold me contented therein. But I pray 


| thee ſhew me thy mind in this queſtion : if a 
 waole country preſcribe to pay no tithes for corn 


or hay, nor ſuch other, whether thou think that 
that preſcription is good? ; | 

Stud. That queſtion depenceth much upon that 
that is ſaid before: for if paying of the tenth part 
be by the law of reaſon, or by the Jaw of God, then 
the preſcription is void ; but if it be by the law of 


man, 
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man, then it is a good preſcription, ſo that the 
_ miniiiers have a ſum̃cient portion beſidde 

Docs. Fohn Gerſon, which was a doctor of divis 
nity, in a treatiſe that ne named Regulz morales, 
ſaith, that diſmes be paid to prieſts by the law of 
God. 

Stud. The words thai be ſpeaketh there of the 
matter be theſe, Solutio decimarum ſacerdotibus gſt de 
iure divino, quatenus inde ſuſtententur; ſed quod tam 
hanc vel illam aſjignare, aut in alios redditus commu- 
tare, poſitivi juris exiſtit: that is thus much to ſay, 
The paying of dimes to prieſts is of the law of 
God, that they may thereby be ſuſtained ; but to 
aflign this portion or that, or to change it to other 
rents, that is by the law poſitive. And it it ſhould 
be taken that by that word decimarum which in 
Engliſh is called diſmes or tithes, that he meant 
the 1oth part, and that that 1oth part ſhould be 
paid for tithe by the law of God, then is the 
ſentence that followeth after againſt that ſaying ; 
for as it appeareth above, the next ſaith afterward 
thus; but to aſſign this portion or that, or to 
change it into other rents, belongeth to the law 
poſitive, that is to the law of man: and if the tenth 
part were aſſigned by God, then may not a leſs 
part be aſſigned by the law of man, for that 
ſhould be contrary to the law of God, and ſo it 
ſhould be void. And methinketh that it is not ſo 
likely that ſo famous a clerk would ſpeak any ſen- 
tence contrary to the law of God, or contrary. to 

that he had ſpoken before. And to prove he meant 
not by the term decimæ, that diſmes ſhould always 
be taken for'the centh part, it appeareth in the 
fourth part of his works, in the 32d title Litere, 
where he ſaith thus, Non vocatur portio curatis de- 
bita propterea decimæ, eo quod ſemper fit decima pars, 
imo eft interdum vicęſima aut tricęſima: that is to ſay, 
the portion due to curates is not therefore called 
diſmes, for that it is alway the tenth part, for ſome- 
time it is the 2oth or the 3oth part. And ſo it 
| appeareth 


Ann . K 


appeareth that by this word decimarum he meant in 
the text before rehearſed a certain portion, and 
not preciſely the tenth part: and that the portion 
ſhould be paid to prieſts by the law of God, to 
ſuſtain them with, taking as it ſeemeth the law of 
reaſon in that ſaying for the law of God, as it may 
one way be well and conveniently taken, becaufe 
the law of reaſon is given to every reaſonable 
creature by God: and then it followeth purſuant- 

ly, that it belongeth to the law of man to aſſign 
this portion, or that which neceflity ſhall require 
for their ſuſtenance. And then his ſaying agreeth 
well to that that is ſaid before, that is to ſay, that 
a certain portion is due for prieſts, for their ſpi- 
ritual miniſtration, by the law of reaſon. And then 
it would follow thereupon, that if it were ordained 
for a law, that all paying of tithes ſhould from 
henceforth ceaſe, and that every curate ſhould have 
aſſigned to him ſuch certain portion of land, rent, 
or annuity, as ſhould be ſufficient for him, and for 
ſuch miniſters as ſhould be neceſſary to be under 
him, according to the number of the people there, 
or that every pariſhioner or houſholder ſhould give 
a certain ſum of money to that uſe; I ſuppoſe the 
law were good. And that was the meaning of John 
Gerſon as it ſeemeth, in his words before rehearſed, 
where he ſaith, But to change tithes into other 
rents, is by the law poſitive, that is to ſay, by the 
law of man. And ſome think that if a whole 4 Burms tex, 
country preſcribe to be quit of both tithesofcorn and Lew, go. 
graſs, ſo that the ſpiritual miniſters have a ſufficient 3 
portion beſide to live upon, that is a good preſcrip- . 
tion, and that they ſhould not offend that in ſuch 
countries paid no tithes: for it were hard to ſay 
that all the men of /zaly, or of the Eaſt parts be 
damned, becauſe they pay no tithes, but a certain 
portion after the cuſtom. Therefore certain it is, to 
pay ſuch a certain portion, as well they as all other 
be bound, if the church aſk it any cuſtom notwith- 
ſtanding, But if the church aſk it not, it ſeemeth 
that by thatnotaſking the church remitteth it; and an 
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example thereof we may take of the apoſtle Paul, 
that though he might have taken his neceſſary 
living of them that he preached to, yei he took it 
not, and nevertheleſs they that gave it him not, 
did not offend, becauſe he did not aſk it. But 


if one man in a town would preſcribe to be diſ- 


charged of tithes of corn and graſs, methinketh the 
' preſcription is not good, unleſs he can prove that 
he recompenſeth it in another thing: for it ſeem- 

eth not reaſonable that he ſhould pay leſs for his 
tithes than his neighbours do, ſeeing that the ſpi- 


ritual miniſters are bound to take as much dili- 


gence for him, as they be for any other of that pa- 
riſh : wherefore it might ſtand with reaſon that he 
ſhould be compelled io pay his tithes as his neigh- 
bours do, unleſs he can prove that he payeth in re- 


compence thereof more than the tenth part in ano- 


3 Burn's Ecl, 
Law, 374» 


1 Roll. 635. 
2 Inſt. 649. 


2 Inſt. 621. 
652. 


ther thing. Nevertheleſs, I leave the matter to 


the judment of others. And then for a farther proof, 
though the ſaid preſcription of not paying tithes | 


for trees of twenty years and above were not good, 


yet that that of corn and graſs ſhould be good 


ſome make this reaſon ; they ſay that there is no 


tithe but it is either a predial tithe, or a perſonal. 


tithe, or a mixt tithe, And they ſay that if a tithe 
ſhould be paid of trees when they be ſold, that the 


_ tithe were not a predial tithe ; for the oredial tithe 
of trees is of ſuch trees as bring forth fruits and 


increaſe yearly, as apple - trees, nut- trees, pear- 


trees, and ſuch other, whereof the predial tithe is 


the apples, nuts, pears, and ſuch other fruits as 
come of them yearly: and when the fruits be tithed, 
if the owner after ſell the trees, there is no tithe 
due thereby, for two tithes may not be paid of one 
thing. And of thoſe tithes, that is to ſay, of pre- 
dial tithes, was the commandment given in the 
old law to the eos, as appeareth Levit. 27. where 
it is ſaid, Omnes decime terre, five de pomis arbo- 
rum, ſive de frugibus, Domini ſunt, & illi ſan#tifican- 
tur ; that is to ſay, ali tithes of the earth, either 


of 


LY 


of 2 mc — . es aa 


cn TEA LY. kg) 


of apples of trees, or of grains, be our Lord's, and 
to him they be ſanctified: and though the ſaid 
law ſpeaketh only of apples, yet it is underſtood of 
all manner of fruits. And becauſe it faith that all 
the tithes of the earth be our Lord's, therefore 
calves, lambs, and ſuch other muſt alſo be tithed : 
and they be called by ſome men predial tithes, that 
is to ſay, tithes that come of the ground; howbeit 
they call them only predials mediate ; and they be , « 5 } 
the ſame tithes that in this writing be called mit 49+ | lf 
tithes : and the other tithes, that is to ſay, tithes. | 
of apples and corn, and ſuch other, be called pre- 
dialt immediate, for they come immediately of the 
ground, and ſo do not mixt tithes, as evidently* Tast. 649. 
appeareth, 3 ³·W „ 
DoF. But what thinkeſt thou ſhall be the predial 
tithes of aſhes, elms, ſallows, alders, and ſuch other 
trees as bear no fruits whereof any profit cometh ? 
Why ſhall not the tenth part of the ſelf thing be 
the tithe thereof, if they be cut down, as well as it 
is of corn and graſs ? 5 — 
Stud. For I think that there is to that intent 
great diverſity between corn, graſs, and trees; and 
that for divers conſiderations, whereof one is this, 
The property of corn and graſs is not to grow 
over one year, and if it do, it will periſh and come 
to nought, and ſo the cutting down of it is the 
perfection and preſervation thereof, and the ſpecial 
cauſe that any increaſe followeth of the ſame; and ante, 283. 
therefore the tenth part of the increaſe ſhall be 
paid as a predial tithe, and there no deduction * 
ſhall be made for the charges of it: and ſo it is of 
ſheep and beaſts, that muſt be taken and killed in x 
time, for elſe they may periſh and come to nought: 
but when trees be felled, that felling is not the per- 
fection of the trees, ne it cauſeth not them to in- 
creaſe, but to decay ; for moſt commonly the trees 
would be better, if they might grow till. And there- 
fore upon that that is the cauſe of the decay and 
; deſtruction of them, it ſeems there can no predial 
0 the ariſe. And ſome men ſay, that this was the } 
| U ) cauſe - 
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cauſe why our Lord in the ſaid chapter of Levit. 


27. gave no commandment to tithe the trees, but 
the ruits of the trees onl 
Deg, It appeateth in HY that the Fews 
in the time of the king Ezechias oitered! in the tem- 
ple all things that the ground brought forth; J and 


that was trees as well as corn and graſs. 


Stud. It appeareth not that they did that by the 
commandment of God, and therefore it is like that 


they did it of their own devotion, and of a favour 


that they had above their duty to the repairing of 
the temple, which the king Ezechias had then com- 
manded to be repaired : and fo that text proveth no- 


thing that tithe ſhould be paid for trees. And there- 


fore they ſay farther, that truth it is, that if a man to 
the intent he would pay no tithe, would wilfylly 


ſuffer his corn and graſs to ſtand ſtill, and to periſſi, 


he ſhould offend conſcience thereby : bat though 
he ſuffer his trees to ſtand ſtill continually without 
felling, becauſe he thinketh the tithe would be 
aſked if he felled them, (fo that he do it not of an 


evil will to the curate) he offendeth not in con- 


ſcience, ne he is not bound to reftitution therefore, 
as he ſhould be if.it were of corn and graſs, as be- 
fore appeareth. And another diverſity is this: In 
this caſe of tithe-wood, the tithe thereof would 
ſerve fo little to that purpoſe that tithes be paid 
ſor, that it is not likely that they that made the law 
ſor payment of tithes intended that any tithe ſhould 
be paid for trees or wood: for the ſpiritual mini- 
ſters muſt of neceſſity ſpend daily, and weekly, and 
therefore the tithes of trees or wood, that cometh 
ſo ſeldom, would ſerve ſo little to the purpoſe that 
it ſhould be paid for, that it would not help them 
in their neceſſity : ſo that if they ſhquld be driven 
to truſt thereto, though it might help him in whole 
time it ſhould happen to fall, yet it ſhould deceive 
them that truſted to it in the mean time, and alſo 
ſhould leave the pariſh without any to miniſter wo 
them, 

Doll. 


that the poſſeſſor of the ſaid: woods be. compelled 


CHAPTER LV. - 


| De#. I would well agree, that for trees that bear ; Burn's Eccl. 
* there ſhould no predial tithe be paid when they 23 f 
be ſold, for the predial tithe of trees is the fruits that 
come of them, and ſo there cannot be two predials 
of one thing, as thou haſt ſaid. But of other trees 
that bear no fruit, methinketh that a predial tithe 
ſhould be paid when they be ſold. And ſo it appear- 
eth that there ought to be by the conſtitution pro- 
vincial made by the reverend father in God, Robert 
Wincheiſey,/late archbiſhop of Canterbury, where it is 
ſaid and declared, that Hua caduaris of every kind, 1,6. 642. 
of trees that have being, in that they ſhould. be cut, See Stat. 45 Ed. 
or that be able to be cut; whereof we will, ſaith he, 3* © 3» 


by the cenſures of the ehurch to pay to the pariſh- 
church, or mother- church, the tithe, as a real or pre- 
dial tithe, And ſo by. virtue of that conſtitution 
provincial a predial tithe muſt be paid of ſuch trees 
as have no fruit: for I would well agree, that the 
ſaid conſtitution [provincial ſtretched not to trees 
that bear fruit, although the- words be general to all 
trees, (as before appeareth.) 

Stud. I take not the reaſon wider a predial enn PIE, 
ſhould not be paid for trees that bear fruit, to be x Roll. Abr. 
becauſe two predial tithes cannot be paid for one 40. 
thing: for when the tithe is paid of lambs, yet ſhall Na. 4 a 
tithe be paid of wool of the fame ſheep; for it is 64z. 
paid for another increaſe: and ſo it may be ſaid that ws 8 
the fruit of a tree is one increaſe, and the felling an- 1 4 45 5 
other. But I take the cauſe to be, for the two cauſes 
before rehearſed ; and alſo foraſmuch as the folling 
is not properly an increaſe of trees,buta deſtruction 
of the trees, as it is faid before. And farther, I would 
hear thy mind upon the ſaid conſtitution provincial, : 
which will, that tithe ſhould be paid for trees by the 
poſſeſſors of the wood; that if the poſſeſſor ſell the 
wood for C. I. and give the buyer a certain time to 
fell it in, what tithe ſhall the ee pay as _ | 
as the wood en 8 
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Dol. I think none, for the predial tithe cometh 
not till the wood be felled: and a perſonal tithe he 


cannot pay, no more than if a man pluck down nis 


houſe and ſelleth it, or if he ſell all his land; in which 
caſes I agree well he ſhall pay no tithe, neither per- 


ſonal nor predial. 


Stud. And then I put cafe that the buyer ſelleth 
the wood again as it is ſtanding upon the ground to 
another for CC l. what tithe ſhall be paid then? 

Doc. Then the firſt buyer ſhall pay tithe of the 
ſurpluſage that he taketh over the Cl. that he paid 
as a perſonal tithe. 

Stud. And then if the ſecond buyer after that cut 
it down, and ſell it when it is cut down for leſs than 
he paid, what tithe ſhall then be paid? | 

Do#. Then ſhall he that ſelleth them pay the 
tithe for the trees as a predial tithe, ; 

Stud. I cannot ſee how that can be: for he r nei- 
ther hath the trees that the predial tithe ſhould be 
paid for, if any ought to be paid; nor he is not 
poſſeſſor of the ground where the trees grow. And 
therefore if any predial tithe ſhould be paid, it ſhould 
be paid either by the firſt poſſeſſor by reaſon of the 
words of the ſaid conſtitution provincial, which be, 


that the tithe ſhall be paid by the poſſeſſor of the 


wood ; or by the laſt buyer, becauſe he hath the 
trees that ſhould be tithed : and by the firſt poſſeſ- 
ſor the tithe cannot be paid as a predial ; for he 
cut them not down, ne they were not cut down 
upon his bargain ; and by the laſt buyer it cannot 
be paid, neither as a predial tithe, for the ſaid eon- 
ſtitution ſaith, that the poſſeſſor of the woods ſhould 
be compelled to pay it. And therefore I ſuppoſe 
that the truth is, that in that caſe no tithe ſhall be 


paid: for as to the laſt ſeller, he ſhall pay no per- 


ſonal tithe, for he gained nothing, as it appeareth 
before: and no predial tithe ſhall be paid, for it 
ſhould be againſt the ſaid preſcription ; and alſo the 
cutting down is the deſtruction of trees, and not 
their preſervation, as is ſaid before. 

N | Dot. 


1 


eth 


not 


oa . 


CHAPTER LV. 


Dod. Then takeſt thou the ſaid conſtitution to 
be of ſmall effect, as it ſeemeth. | 


Stud. I take it to be of this effect: That of wood 


above twenty years it bindeth not, becauſe it is con- 
trary to the Common law, and to the ſaid preſcrip- 282. 


tion, that ſtandeth good in the Common law: but of 
wood under twenty years, whereof tithe hath been 
accuſtomed to be paid,the conſtitution is not againſt 
the ſaid preſcription, becauſe paying of tithe under 
twenty years is not prohibited, but ſuffered by the 


ſaid ſtatute. Howbeit ſome ſay, that by the very 
rigour of the Common law tithes ſhould not be paid 


for wood under thirty years, no more than for a- 
bore twenty years, and that prohibition in that caſe 


lieth by the Common law: nevertheleſs, becauſe it 


hath been ſuffered to the contrary,and that in many 


places tithes hath been paid thereof, I paſs it over: 


but where tithe hath not been paid of wood under 
twenty years, I think none ought to be paid at this 
day in law nor conſcience. But admit that the ſaid 


conſtitution taketh effect for payment of the wood 


under twenty years as of a predial tithe,yet I cannot 
ſee how the tithe thereof ſhould be paid by the poſ- 


ſeſſor of the wood, if he ſell them, but that it ſhould 


be paid rather by him that hath the trees; for the 
conſtitution. is, that the tithe ſhall be paid as a real 
or predial tithe, and that is their part of the ſame 
trees, as it is of corn. And if a man buy corn upon 
the ground, the buyer ſhall pay the tithe, and not 


what the conſtitution meant, to decree the contrary 
in tithe wood, I cannot tell, unleſs the meaning were 
to induce the owners to pay tithes of great trees 
when they fell them to their own uſe; which me- 
thinketh ſhould be very hard to ſtand with reaſon, 
though the ſaid ſtatute had never been made, as I 
have ſaid before. And furthermore, I would here 


(under correction) move one thing, and that is this, 


That, as it ſeemeth, that they that were at the ma- 
king of the ſaid conſtitution, and knew the ſaid pre- 
„ 9 ſcription, 


the ſeller : and ſo it would ſeem to be here. And 8 f 
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ſcription, did not follow the direct order of charity 
therein jo perfectly as they might have done: for 
when they made the ſaid conſtitution provincial di- 
realy againſt the ſaid preſcription, they ſet law a- 
gainft cuſtom, and power againſt power, and ina 
manner the ſpiritualty againſt the temporalty, 
whereby they might well know that great variance 
and ſuit would follow. And therefore if they had 
clearly ſeen that the ſaid preſcription had been 
againſt conſcience, they ſhould firſt have moved 
the king and his council, and the nobles of the 
realm, to have aſſented to 'the reformation of that 
preſcription, and not to make a law as it were by 
authority and power againſt the preſcription, and 
then to threat the people, and make them believe 
that they were all accurſed that kept the ſaid pre- 
ſcription, or that maintained it. And it ſeemeth 
to ſtand hardly with conſcience to report ſo man) 
11 to ſtand accurſed for following of the ſaid ftatute, 
i 5 and of the ſaid preſcription as there do, and yet to 
= do no more than hath been Gone! to bring them out 
of it, 


7 


1 = bi. Dea. Methinketh that it is not convenient that 
1 bed. Te laymen ſhould he 1 d the d 

geſt, Title, laymen ſhould argue the laws and the decrees or 

Canors p. 1 & 2. conſtitutions of the church; and therefore it were 

better for them to give credence to ſpiritual rulers 

| that have cure of their ſouls, than to truſt to their 

1 own opinions: and if they would do ſo, then ſuch 

| matters would much the more rather ceaſe than 
they will do by ſuch reaſonings. 

Stud. In that that belongeth to the erben of the 
faith, I think the people be bound to believe the 
church, for the church gathered together in the 
Holy Ghoſt cannot err in ſuch things as beiongeth 
to the catholick faith: but where the church ma- 
keth any laws whereby the goods or pòôſſe ſſions of 
the people may be bound, or by this occaſion or 
that may be taken from them, there the people 
may lawfully reaſon whether the Jaws bind them 
or not; for in ſuch laws the church may err any 
be deceived, and Ceceive * either for ſingu— 
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larity, or for covertiſe, or ſome other cauſe. And 
for that conſideration it pertaineth moſt to them 
that be learned in the law of the realm to know 
ſuch laws of the church as treat of the ordering of 


295 


lands or goods, and to ſee whether they may ftand 


with the laws of the realm or not. And therefore 
it is neceſſary for them to know the laws of the 
church that treat of diſmes, of executors, of teſta- 
ments, of legacies, baſtardy, matrimony, and divers 
other, wherein they be bound to know when the 
law of the church muſt be followed, and when the 


law of the realm : whereof becauſe it is not our 


purpoſe to treat, I leave to ſpeak any more at this 


Ante, 16. | 


time, and will reſort again to ſpeak of tithes; 


wherein ſome men ſay that of tin, coal, and lead, 
no tithe ſhould be paid when they be ſold by the 
owner of the ground, becauſe it is part of the in- 
heritance, and it is more rather a deſtruction of 
the inheritance than any increaſe.“ And there- 
fore they ſay, that if a man take a tinwork, and 
give the lord the tenth diſh, according to the 
cuſtom, that the lord ſhall pay no tithe of that tenth 


diſh, neither predial nor perſonal : but if the other Lind. 190. 


that taketh the work, have gains and advantage 


by the work, it ſeemeth that it were not againſt 


reaſon that he ſhould pay a perſonal tithe of his 
gains, the charge deducted. | 


D:8. I pray thee ſhew me firſt what thou takeſt 


for a perſonal tithe, and upon what ground perſonal 


tithes 'be paid, as thou thinkeſt, ſo that one of us 


miſtake not another therein. 


Stud. I will with good- will. And therefore 


oſt. 290. 


thou ſhalt underſtand that, as I take it, perſonal os . 
tithes be not paid for any increaſe of the ground, 


but for ſuch profit as cometh by the labour or in- 
duſtry of the perſon, as by buying and ſelling, and 
ſuch other: and ſuch perſonal tithes, as I take it, 


1— 


— —. 


gut by cuſtom tithes of any of theſe may be pay- 
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muſt be ordered after the cuſtom, and the church 


hath not uſed to levy thoſe tithes of compulſion, 


but by conſcience of the parties. Nevertheleſs 


Raymond ſaith, that it is good to pay perſonal tithes, 


or with the aſſent of the parſon to diſtribute them 
to poor men, or elſe to pay a certain portion for 


the whole, But as Innocent ſaith, where the cuſ- 
tom is that they ſhould be paid, the people be bound 


to pay them as well as predials, the expences de- 


Lind. 195. 


Cro. Car. 339. 
1 Lev. 179. 
did. 271. 

3 Burn's Eel. 
Law, 471, 
4723 473» 


duct. Howbeit in the church of England they uſe 
to ſue for ſuch perſonal tithes as well as for pre- 


dials: and that is by reaſon of the conſtitution pro- 


vincial that was made by Robert Winchelſey, by the 


which it was ordained, that perſonal tithes ſhould 


be paid of crafts and merchandiſe, and of the lucre 
of buying and ſelling, and in like wiſe of carpen- 
ters, ſmiths, weavers, maſons, and all other that 
work for hire, that they ſhall pay tithes of their 
hire * except they will give any certain thing to the 
uſe or the light of the church, if it ſo pleaſe the 
parſon. And in another place the ſaid archbiſhop 
ſaith, that of the pawnage of woods and ſuch other 
things, Sc. and of fiſhings, trees, bees, doves, 
and of divers other things there remembered, and 
of crafts, and of buying and ſelling, and of the 
profits of divers other things there recited, every 
man ſhould help ſatisfy competently in the church, 
to the which they be bound to give it of right; no 
expences by the giving of the ſaid tithes deducted 
or withholden, but only for the payment of tithes 
of crafts, and of buying and ſelling. And by 
reaſon of the ſaid conſtitutions provincial, ſome- 
times ſuits be taken in the ſpiritual court for per- 
ſonal tithes ; and therefore many men do marvel 


| becauſe deductions many times muſt be referred to 


— 


— 


* V. B. By the Statute of 2 & 3 Ed. 6. c. 13. the 


rigour of the Canon Law as to perſonal tithes is much 


- ſoftened, and it may be obſerved, that they are now 


641. pl. 1. 2 P. Wms. Rep. 463. 


ſcarce any where paid in Exgland, unleſs for mills or 


fiſh caught at fea, Wood, b. 2. c. 22. 1 Roll. Abr. 


the 


 CMAPTER ALF. 


the conſcience of the parties. And they marvel alſo 
why alaw ſhould be made in this realm for paying 
of perſonal tithes, more than there 1s in other 
countries. And here I would gladly move thee 
farther in one thing concerning ſuch perſonal 
tithes, to know thy mind therein, and that is, 


If a man give to another a horſe, and he ſelleth 
that horſe for a certain ſum, ſhall he pay any tithe 


of that ſum ? | 
Do8. What thinkeſt thou therein? 
Stud. I think that he ſhall pay no tithe: for there, 


as I take it, the profit cometh not to him by his 656. N. pl. 
own induftry, but by the gift of another; and, as Poſt. 300. 
I take it, perſonal tithes be not paid for every Laſt. 649. 


profit or advantage that cometh newly to a man, 


except it come by his own induſtry. or labour, and 


ſo it doth not here. And alſo if he ſhould pay 


tithe of that he ſold the horſe for, he ſhould pay 


tithe for the very whole value of the thing : and, as 
[ take it, the perſonal tithes for buying and ſelling 
ſhall never be paid for the value of the thing, but 


for the clear gains of the thing. And therefore 1 


take the caſes before rehearſed, where a man ſell- 


eth his land, or pulleth down a houſe and felleth 


the ſtuff, that he ſhould there pay no tithe, that it is 
there to be underſtood, that he that hath land or 
houſe by gift, or by diſcent : for if a man buyland, 


or buy timber and ſtuff of a houſe, and ſell it for 


gain, I ſuppoſe that he ſhould pay a perſonal tithe 


for that gain. And this caſe is not like to a fee or 


annuity granted for counſel, where the whole fee 


ſhall be tithed for the charges deducted, or ſome cer- 
tain ſum for it by agreement: for there the whole 
fee cometh for his counſel, which is by his own 


induftry ; but in the other caſe it is not ſo. And 


keeping, and then he ſell the horſe, that then the 


* 


the ſame reaſon as for the perſonal tithe might 
be made of trees, when they deſcend or be given 
to any man, and he ſelleth them to another, that he 
ſhall pay no perſonal tithe. 

Doe. Methinketh that if the horſe amend in his 
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Watſ. c. 49. 2 


tithe ſhall be paid of that that the horſe hath in- 
creaſed in value after the gift: and ſo it may be of 
trees, that he ſhall pay tithe of that that the trees 
may be amended after the gift or diſcent. 
Stud. Then the tithe muſt be the tenth part of 
the increaſe, the expences deducted : and then of 
trees the charges muſt alſo be deducted, for it is 
then a perſonal tithe; and there is no tree that is 
ſo much worth as it hath hurt the ground by the 
growing: therefore there can no perſonal tithe be 
paid by the owner of the ground when he ſelleth 
them, though they have increaſed in his time. 
Nevertheleſs I will ſpeak no farther of that matter 
at this time, but will ſhew thee, that if tin, lead, 
coal, or trees be ſold, that a mixt tithe cannot 
grow thereby. For a mixt tithe is properly of 
2 Inſt. 649. Calves, lambs, pigs, and ſuch other that come part 
x Roll, Abe, 635. of the ground that they be fed of, and part of the 
keeping, induſtry and overſight of the owners, as 
it is ſaid before. But tin, lead, and coal are part 
of the ground, and of the freehold, and trees grow 
of themſelves, and be alſo annexed to the freehold, 
and will grow of themſelves. And alſo the mixt 
tithe muſt be paid yearly at certain times appointed 
by the law, or by cuſtom of the country ; but it 
may happen that tin, lead, coal, and trees ſhall not 
be felled or taken in many years, and ſo it ſeem- 
eth it cannot be any mixt tithe, And theſe be ſome 
of the reaſons, which they that would maintain that 
ſtatute and preſcription to be good, make to prove 
their intent, as they think. 
Doe. What think they, if a man ſel] the Jops - 
of his wood, whether any tithe ought there to be 
aid ? 
: Stud. They think all one law of the trees and of 
the lops.* | 


— 


— 


9 See the great ks of Walon and Lady Mary Tryon, 
Dec. 15, 1751. mentioned by Dr. Bin in his Ecl. 
Law, 5 3 vol. p. 440. which finally ſettles this point. 

2 Def, 


GAP TI M : - nl 


Def. And if he uſe to ſell the lops once in fif- 


teen or ſixteen years, what hold they then ? 


Stud. That all is one. | 
Def. And what is the reaſon why tithe ought not 


to be paid there as well as for wood under twenty 


ears? 5 
Stud. For they ſay that the lops ate to be taken 11 Rep. 43. 


of the ſame condition as the trees be, what time 3 Cre. 7% 


| Br. Diſmes 
ſoever they be felled; and that no cuftom will boy » ple 


ſerve in that caſe againſt the ſtatute, no more than 
it ſhould do of great trees. | ok 
Doct. And what hold they of the bark of the 
tree ? e | 
Stud. Therein I have not heard of their opinion, 
but it ſeemeth to be one law with the lops. | 
Dart. I perceive well by that thou haſt ſaid be- , Bums Eel. 
fore, that thy mind is, that if a whole country pre- Law, 400. 
ſcribe to be quit of tithes of trees, corn, and graſs, Ante, 287. 
or of any other tithes, that that preſcription is 
good, fo that the ſpiritual miniſters have ſufficient 


| beſide to live upon. Doſt thou mean ſo ? 


Stud, Yea verily. 

Doct. And then J would know thy mind, if any 
man contrary to that preſcription were ſued in the 
ſpiritual] court for corn and graſs, or any other 


| tithes, whether a prohibition ſhould lie in that 


caſe, as it did after thy mind before the ſaid ſtatute, 
where a man was ſued in the ſpiritual court for 
tithe wood. ' 

Stud, I think nay. 

Do#t. And why not there, as well as it did where 
a man was ſued for the tithe wood ? 

Stud. For, as I take it, there is great diverſity be- 
tween the caſes, and that for this cauſe : There is a 
maxim in the law of England, that if any ſuit be 
taken in the ſpiritual court whereby any goods or Ante, 183. 
lands might be recovered, which after the grounds 
of the law of the realm ought not to be ſued there, 
though percaſe the king's court ſhall hold no plea 
thereof, that yet a prohibition ſhould lie: and after 


when it had continuedlong that no tithes were paid 


. 0 ee mt 


ö 
ö 
: 
5 
i 


r 


e eee 


DIALO OG UE . 


of wood, becauſe of the ſaid prohibition, and that 

after by proceſs of time ſome curates began to aſk 

tithes of wood, contrary to the law, and contrary to 

the ſaid preſcription, ſo that variance began to ariſe 
between curates and their pariſhioners in that behalt; 

then for appeaſing the ſaid variance the ſaid ſtatute 
was made, and that, as it ſeemeth more at the call- 

ing on of the ſpiritualty than of the temporalty : for 

the ſtatute doth not expreſly grant that the prohibi- 
wal. * tion in that caſe of tithe wood ſhould lie ſo largely 
WY Z as ſome ſay it lay by the law; howbeit it doth not 
4 reſtrain the Common law therein, as it appeareth 
evidently by the words of the ſtatute. And ſo after 
ſame men, it appeareth before the ſtatute, and alſo 
after the ſtatute, (as I have touched before) that the 
ſpiritual court ought not in that caſe to have made 
any proceſs for tithe wood : and therefore if they 
did, a prohibition lay by the Common law. And 
like law as if the ſpiritual .court make proceſs upon 
ſuch legacy as by the law of the realm is void. As 
if a man bequeath to one another man's horſe, and 
the ſpiritual court thereupon maketh proceſs to exe- 
cute that legacy, there a prohibition lieth: for it ap- 
peareth evidenty in the libel, if all the truth appear- 
eth in the libel, thatin the law of the realm the le- 
gacy is void to all intents z and that he to whom 
the legacy is made ſhall neither have the horſe nor 
the value of the horſe. And in like wiſe if a man 
Ante, 237, ſell his land for one hundred pounds, and he is 
ſued after in the ſpiritual court for tithe of the 
ſaid hundred pounds, there a prohibition ſhall lie; 
|. | for it appeareth in that caſe openly in the libel, 
#0 | | that no tithe ought to be paid, and that the ſpi- 
l 70 | | ritual law ought not in that caſe to make any pro- 
ke | ceſs whereby the goods of him that ſold the land 
might be taken from him againſt the law of the 
realm. And upon this ground it is, that if a man 
Poſt. 305 were ſued in the ſpiritual court now {ith the ſta- 
397» tute * for a Mortuary,+ that a prohibition ſhould lie, 


21 H. 8. c. 6. 
+ See Poſt. 306. of what in | general a mortuary 
co nſiſted before the act of He: 17. 


Ante, 282.293. 


ſor 


GH 302 
at for it appeareth in the libel, that ſith the ſtatute * 


ſk there ought no ſuit to be taken for mortuaries :* 

to and the ſame law is, if any ſuit were taken in 

fe the ſpiritual court for a new duty, that is of late 

If; taken in ſome places upon leaſes of parſonages and 

te vicarages, which is called a Dimiſſion noble, for it ap- 

l- peareth evidently in the libel, if any be made there - 

or upon, that no ſuch proceſs ought by the law of the 

i- realm to be made in that behalf. But in the caſe of 

ly tithe corn or graſs, or ſuch other things, wherein 

ot thou haſt deſired to know my mind, there appeareth  , _ 
th nothing in the libel, but that the ſuit thereof of right W 432. 
ter appertaineth to the ſpiritual law; and ſo for any 

Ifo thing that appeareth the party may be holpen in 

the the ſpiritual court by the preſcription. And if the 

de caſe were ſo put, that in the ſpiritual court they 

ey would not allow the ſaid preſcription, yet I think 

nd no prohibition ſhall lie. For though the ſpiritual 

on judges in a ſpiritual matter deny the parties of juſ- 


tice, yet the king's laws cannot reform that, but 

muſt remit it to their conſcience. But if there 

were ſome remedy provided in that caſe, it were 

well done: for ſome men ſay, that in the ſpiritual 

.coust they will admit no plea againſt tithes. And 

alſo if a compolition were made by aſſent of the 

patron, and alſo of the ordinary, between a parſon , Black. Con 
and one of his pariſhioners, that the parſon and his 28, 29. 8 85 
ſucceſſors ſhould have for a certain ground ſo | 
many quarters of corn for his tithe yearly, and 

after, contrary tothe compoſition, the parſon in the 

ſpiritual court aſketh the tithes as they fall; that 

in this caſe no prohibition ſhould lie; ne yet though 

the caſe were farther put, that the compoſition 

were pleaded in the couxt, and were diſallowed : 

but all reſteth in the conſcience of the judge ſpi- 


- + But a man may be ſued in the ſpiritual court for 
the money given by the ſtatute, for it is recoverable 
there as an eccleſiaſtical right, juſt as the mortuary was 
before the ſtatute, 12 Mod. 416. Johnſon v. Ryſons 
The money may be ſued for as a mortuary, as it ha, 
now obtained that name. | 
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See 2 Inft, 619. ritual, (as is ſaid before.) Howbeit, becauſe ſome 


2 Iaſt. 642. 5 


be of opinion that a prohibition ſhould lie in this 
laſt caſe, therefore I will refer it to the judgment 
of other: but in the cafe of preſcription, before re- 
hearfed, | take it for the clearer caſe, that no prohi- 


bition ſhould lie, as I have ſaid before. And I be- 


ſeech our Lord, that this matter and ſuch other like 
thereto,may be ſo charitably looked upon, that there 
be not hereafter ſuch diviſions, ne ſuch diverſities of 
opinions therein, as has been in time paſt, whereby 


_ hath followed great coſts and charges to many per- 


ſons in this realm: and that hath moved me to ſpeak 
fo far in thts chapter, and in divers other chapters in 


this preſent book, as I have done: not intending 
thereby to give occaſion to any perſon to withhold 


his tithes that of right ought to be paid, ne to alter 
the portion therein before accuſtamed; but that (as 
methinketh) they ought to be claimed by the fame 
title as they ought to be paid, and by none other: 
and that it may alſo ſomewhat appear that the ſaid 
ſtatute of 45 Edw. III. was well and lawfully made, 


and upon a good reaſonable conſideration, and that 
the faid preſcription is good alſo; fo that no man 


was in any danger of excommunication for the ma- 
king of the faid ſtatute, nor yet is not for the ob- 
ſerving thereof, ne yet of the ſaid preſcription, as it 
is noted by ſome perſons that there ſhould be. And 
thus I commit thee unto our Lord, who ever have 


both thee and me in his bleſſed keeping everlaſt- 
ingly. Amen. | el wa 115 
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ADDITIONS, . CHAP. I. 
What the parliament may do concerning the ſpiritualiy 
ale the ſpiritual j Juri arcton „ and what not. 


Doctor. J Pray thee let me know thy wind in this 
queſtion, Whether laymen (as thee think- 
eth) have power to make any laws of mortuaries ? 
Student, There was a law made of mortuaries in 
the parliament holden in the 21 Hen. VIII. c. 6. “ Ante, 300. 
by the aſſent of the king, and of all the lords ſpi- 
ritual and temporal of the realm, and of all the 
commons: and 1 hold it not beſt to reaſon, or to 
make arguments, whether they had authority to do | 
that they did or not. For I ſuppoſe, that no man 5 
would think that they would do any thing that they 
had not power to do. | 
Dori. I mean not vu of mortuaries, that that 
atute meaneth of, but I mean of ſuch things as be 


1 


1 This ſtatute which limits the 6 which ſhall be 
taken for mortuaries, now ſtands in full force, except as 
to the ſeventh clauſe, which is repealed by 12 Ann. 

ſt. 2. c. 6. and 28 Geo. * e 


brou ght 


os | 1: DIALOGUE Þ : 


Watſ. Com. brought to bariala of dead perſons; whereof ſome 

_ 4 concern the ſervice of God, or the relief of the ſoul, 

2 Eurn's Fcct, and ſome the worldly countenance : as in ſome 

Law, p. 500, places, the church claimeth to have the taper that 

4 9 ſtandeth in the middle of the hearſe over the heart 
of the corpſe, and ſome claim to have all the tapers: : 
ſome alſo claim to have one of the torches that is 
about the hearſe, and ſome to have all the torches, 
And if the body be brought in a chariot, or with 
coat armour, or ſuch other, then they claim all the 
horſes and chariot, and the appare], or part there- 
of; and the coat armours or other like, as ſequeſes 
to the body. And theſe rights and duties be called 

in ſome places mortuaries : * and of theſe I mean 

moſt principally in this queſtion. I pray. thee let 
me know what thou thinkeſt therein. 

Stud. I pray thee let me firſt know what is 6 Oy 
opinion in this queſtion, _ 

Doc. I think that of ſuch of the ſaid mortuaries 
as the church hath right in, in ſuch manner as is be- 
fore rehearſed by preſcription or otherwiſe, and of 
ſuch things as be ordained at ſuch burials to the ſer- 
vice of God, or to the relief of the ſoul, that the par- 
liament hath no power to prohibit them; as to pro- 
hibit that the church ſhould have no ſuch mortua- 
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4 ries, or that there ſhould not be bidden to the burial 
„ ſo many prieſts, or that there ſhall not be above fo 
4 many tapers or torches ; or that there ſhalj not be 
A given above ſuch a certain ſum in alms: I ſuppoſe | 
"a that the parliament hath no power to theſe things, 
4 for they be annexed to the right ſpiritual whereof 1 
'Þ the temporal juriſdiction hath no power: for the | 
F interior may not judge upon the ſuperior. But to 
, make a law, that there ſhall not be given above ſo | 
1 | many black gowns, or that there ſhall not be any he- "3 
| rald of arms there, but he that is buried were of ſuch t 
„ * But _ are all entirely aboliſhed 1 the ſtatute 5 
. of H. 8. and the ſubſequent ſtatutes minis to mor- 
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a degree; or that no black cloths ſhall be hanged in 
the ſtreets from the houſe where he died to the 
church, as is uſed in many cities and good towns, 
or to prohihit ſuch other things as be but worldly 


pomps, and be rather conſolations to the friends that 


be alive than any relief to the ſoul that is departed, 
wherefore the church favoureth them not. I think 
the parliament hath good authority to make a law; 
I pray thee let me know thy mind what thou think- 
eſt in theſe diverſities. 

Stud. Verily! think that in all the caſes beſos re- 
hearſed, the parliament with a cauſe, hath good au- 


thority to make laws; as if it were ordained by the 


parliament, that at ſuch burials the church ſhould 
neither have torch nor taper, horſe nor chariot, nor 
none other thing like, but that they ſhould al ways 
pertain to the executors to the uſe of the teſtator: 


it were a good ſtatute, and ought to be obſerved, as 


well by ſpiritual men as by temporal: and this I take 
to be the reaſon why, for all goods, though they be. 
in the hands of ſpiritual men, be temporal concern- 
ing the body, and nouriſhing the body, as they do 
to temporal men. And Fohn Ger/on holdeth the 


ſame opinion, as it appeareth in his treatiſe. of the 


Spiritual Life of the Soul, the ſecond leſſon, and the 


third corollary, whereof mention is made 'more at 
large in the firſt dialogue in Englifh, chap. 3- And 
all temporal things the king and his progenitors, as Ante, 218, 
in the right of the crown, have in this realm alway 
ordered and judged by his laws: and therefore I ſup- 


poſe that tne parliament may enaR, that there ſhall Ante, 249. 


not be laid upon a deceaſed perſon but fuch a cloth, 
or thus many tapers or candles ſet up about him. 
And here | would ſay farther in one thing, and that 


is this, that no preſcription bad by the authority of 


the PREY law *, may give no right within this 
. ; 1 
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* The eccleſiaſtical law allows of different times in cre- / | 
atiag cuſtoms or preſcriptions. Sometimes thirty, G- 
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DEAL OGUE: Me 


, realm to thoſe mortuaries that we ſpeak of now, 


2 Inſt. 491. 


Ante, 27. 
Co. Litt, 114. 


Ante, 18 3. 


nor to the ſaid mortuaries that be put alway by the 
ſaid ſtatute, nor yet to any penſion or annuity ; but 
if any right ſhall be won therein by preſcription, it 
muſt be by a preſcription had after the courſe of the 
law of the realm; and the leaſt preſcription thereof 
is this, that is to ſay, that no man's mind may remem- 


ber the contrary thereof whereof the preſcription. is 


made. And if this be true, then have many mor- 
tuaries been claimed, and taken in time paſt, with- 
out title, whereby the takers have been bounded to 
reſtitution. And that is true that I have ſaid of 
ſuch preſcriptions of mortuaries and penſions, me 
thinketh it may appear thus : If there were a law 
made by the church, that at every burial the curate 
ſhould have all the tapers and torches that were a- 
bout the corpſe, I ſuppoſe that it is clear, that that 
law bound not in this realm there as no preſcrip- 


tion was thereof before. And if a law made by the 


church ſhould not in this caſe bind, bow ſhould then 
a preſcription, grounded only upon the laws of the 
church, bind? I cannot ſee how: but if it were in 
a country where the church hath ſovereignty in tem- 
poral things, it were a greater doubt. And in this 
caſe many ay, that a prohibition ought of right to 
be granted to prohibit the ſpiritual judges, that they 
ſhall not give ſentence againſt the preſcription of 


the king's law, whereby any temporal goods may 


be bound, as well as that they ſhall not hold plea 
of that that belongeth to the king's law, but ſuch a 
prohibition is not in uſe. But if it were enacted, 
that a prohibition ſhould hereafter lay in that caſe, 
I ſuppoſe that it were a right good and a reaſonable 
ſtatute. And alſo whether ſuch a preſcription, after 
the law of the church, give title for tithes, is after 
ſome men the greater queſtion : but I will no farther 
_— thereof at this time. And as to the coat ar- 


* — — 


| | aolphin? s Orphan's Legacy, 62. Sometimes 40. 1P. | 


Wms. 667. Str, 422. And ſometimes 59 years. Str. 


88. make a preſcription. 


mour, 


ADDITIONS, CHAP. I. 


mour, ſhield and ſword, and ſuch other things as 
be ſometime ſet up at che burial of noble men, ſome 
men ſay that they belong not to the church, but-to 


309 


1 Burn's Ecce. 


Law, 343. 
3 Inſt. 110. 


the executors: and that they ought to remain there 
to the honour of the body, and to the memorial of 


the ſoul, as long as they will endure. For there 
was never gift thereof made to the curate, whereb 
any property might grow unto him. And a cals 
much like to their ſayings is in the g Edward IV. 


where an action of treſpaſs was brought for taking 


away ſuch a coat armour, &c: And there ſome 
were of opinion, that the action lay well, howbeit 
the caſe is nat judged ; but whatſoever the law be 


e 3 Inſt. 202, 


therein, I think it be no great doubt, but that if a 


ſtatute be made that they ſhould belong to the exe- 
cutors,. that the intereſt of the curate, whatſoever 
he had thereto before by preſcription,-conſtitution, 
or otherways, were determined; and ſo methinketh 


that the parliament may as directly make a law 
concerning ſuch mortuaries as it may do of any 


other temporal goods within the realm: and then 
as to the number of prieſts and clerks, that ſhould 
be bidden to ſuch burials, I think that the parlia- 
ment may well, upon a certain pain, prohibit, that 
none ſhall call to ſuch a burial above a certain num- 
ber of prieſts and clerks to be aſſigned by the par- 
liament after the degree of him that is buried; and 
eſpecially to prohibit, that none ſhall give any mo- 
ney, or other reward, to any above that number, 
though they come uncalled, For ſuch ſtatutes be 
for ordering of temporal things, and to force that 
the king's ſubjects ſhould not be charged but as the 
parliament ſhould think expedient for the wealth of 
the realm, and therefore they are to be obſerved in 
law and conſcience. And thus I have ſhewed the 
part of my conceit, what me thinketh concerning 
the ſaid mortuaries. 

Doe. I thank thee for the pain thou haſt taken 
therein: and ſince thou haſt ſomewhat touched what 
the parliament may do in theſe mortuaries, which 
concerneth ſomewhat the ſpirituality, pray thee that 

ö X 3 thou 
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thou wouldeſt ſhew me ſomewhat more of thy mind, 
what the parliament may do in other things con- 
cerning the ſpirituality ; for I think it were good 
and neceſſary to be known for the good order of 
conſcience of many perſons, and the appeaſing of 
many and great diverſities of opinions in this realm. 

Stud. To treat of this matter at length, it would 
aſk a great time; but I ſhall with good-will briefly 
touch ſome articles thereof, and haply thou ſhalt by 
them know the better what the parliament may do 
concerning the ſpiritual. juriſdiction in other caſes 
like. But J pray thee take me not, that my mean- 
ing is, that I would that ſuch ſtatutes ſhould be 
made as I ſhall ſpeak of: for I do it not to that in- 
tent, but only to ſhew the power of the parliament 
what they may do if they liſt to execute theit 
power. ; 


ADDITIONS, CHAP. II. 


What the parliament may do concerning the ſpirituality 
and the ſpiritual juriſdiction, and what not. | 


Stud. F Suppoſe it may be enacted by the parlia- 
ment, that no lands, nor other inheritance, 
Ante, 203,213. ſhall hereafter be given into mortmain by licence, 

nor without licence, but that all feoffments, fines, 
Jeaſes, and recoveries by covin, or by aſſent of the 
parties hereafter made, or had for mortmain, ſhall 
be void, and that the houſe ſhall take no intereſt by 
it; but that it ſhall remain till with the feoffors or 
givers, or to ſuch other uſe as the parliament ſhall 
appoint. For like as the parliament may ordain, 
that all feoffments and fines, made to any manner of 
perſon ſhall be void, and that every man ſhall land 
ſtill ſeiſed of his land without making of any altera- 
tion of poſſeſſion thereof to any other, more ſtronger 
it may ordain, that no alteration of poſſeſſion ſhall 
be made into mortmain. And that a ſtatute may 
be made, that there ſhall be no alteration of poſſeſ- 
lion made of lands to no man, it may appear by the 
Vords 
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ADDITIONS, CHAP, u. 
words of John Gerſon, in his treatiſe of Contracis, the 


th conſideration, where he ſays thus: Contradts be 


not therefore preciſely to be ſaid unlawful and void, be- 


cauſe they may be redeemed by the law made for ſuch re- 
 demption. For he ſayeth, That they that woud ſay 


fo, would condemn the high maker of laws, that is God 
himſelf : which in his judicial laws given by Moſes 


to the Jews (as the text is open) Levit. xxv. willeth, 
That he that ſelleth his inheritance may redeem it ; and 


if he redeem it not, yet it ſhould return again in the year 
of Jubilee; for it is there ſaid to the Fews thus: All 
the region of your poſſeſſun ſhall be fold under the condi- 


tion of redemption. And though that law bindeth 
not now chriſtian people, yet a like law thereto 
might be made by chriſtian princes, which than by 


that new inftitution ought to be obſerved and kept, 
as divers of the ſaid judicials have been in many 
countries. Thus far be the words of John Gerſon. 


And methinketh, that if a law might be made, that 


if a man ſell his land, that he may nevertheleſs re- 
deem it within certain years, whether the buyer will 
or no, though no ſuch condition were ſpoken of at 


the making of the bargain: that like reaſon is that 
a law may be made, that there ſhall be no fales, but 


that every man ſhall continually ſtand ſtill ſeiſed of 


his lands, as J have ſaid before. And I ſuppoſe ve- 


rily that ſuch a ſtatute ſhould be good and profit- 


able, as well for them that have ſuch lands in mort- 


main as for many other. And Baſdus de perufio ſaith, 


that ſuch a ſtatute ſhould be good to prohibit that 
no lands ſhould come into mortmain, but not to 
prohibit that no goods ſhould come into mort. 
main. And methinketh his ſaying is good and 


rcaſonable, 
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ADDITIONS, CHAP. UI. 


What the parliament may do concerning the ſpiritualiy, 
| and what not. ENT 


Stud. F Think alſo that the king by parliament may 
break all appropriations that be made a- 


gainſt any ſtatute, or againſt the good order of the 


people, or againſt the commonwealth ; and the cauſe 


1s this : there can be no church appropriated, but 


that the patronage of the advowſon thereof muſt be 
given before the appropriation to the abbot, or prior, 
or other, to whom the propriation ſhall be made, and 
to their ſucceſſors, for if it be given but for term of 
life, the appropriation cannot ſtand in effe& but for 
term of life. And becauſe the advowſon is a tem- 
poral inheritance, therefore it is under the power of 


the parliament to order it as it ſeeth cauſe, and to 


bring it again to be preſentable as it was firſt: and 
in likewiſe if a man bring a writ of right of advow- 
ſon againſt him that hath ſuch an advowſon appro- 


pried to his houſe, and recovereth the advowſon, the 


appropriation is diſſolved : for the appropriation can 


no longer continue than they have the patronage, 


And the parliament may leave the advowſon to the 
houſe, as an advowſon preſentable if they ſee cauſe; 
or they may give it to the firſt giver, or otherwiſe 
diſpoſe it, as the matter requireth. And under ſuch 
manner all the vicarages that were unyed, annexed; 
or appropried from the firſt year of king Rich. II. 
unto the parliament holden in the fourth year of 
king Henry IV. were diſapproved. And by the ſame 
ſtatute of Henry the IV th, it is enacted, That all 
vicarages appropriated after the ſtatute made in 
the fifteenth year of king Richard againſt the 
form of the ſaid ſtatute, ſhall be diſappropried, 
except the vicarage of Haddenham in the dioceſe of 
Ely, as in the ſaid ſtatute appeareth. But yet ] ſup- 
poſe, that the parliament may not make an appro- | 
priation without ſpiritual aſſent; ne I mean not that 
. it 


ADDITIONS, HAP. IV. 


it were good that all appropriation ſhould be bro- 
ken: but I have ſpoken this to ſhew what authority 
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the parliament hath if they would execute it: and 


iſ there be a reaſonable conſideration why it is done, 
then the diſappropriation holdeth as well in conſci- 


ence as in the law. And good it is, that the autho- 


rity of parliament be known in this behalf tothe in- 
tent that it may cauſe them the rather to obſerve 
ſuch ſtatutes as be already made of ſuch appropria- 
tions, and to diſpoſe ſome part of the fruits thereof 
among the poor pariſhins, according to the ſtatute 
of the 15 Rich. II. made in that point. And if it 
were aſked them, why they have not obſerved the 
ſaid ſtatute, they have none other excuſe, but either 
to ſay that they knew not the ſtatute, or elſe that the 
ſtatute had no power to bind them to it. And 1 


ſuppoſe verily that neither of thoſe ſayings can be 


any reaſonable excuſe unto them in that behalf. * 


ADDITIONS, CHAP, IV. 
Concerning the power F4 the parliament as againſt th. 
1 7 | 


irituality. 


Stud. A LL the ſanctuaries in England, as well in 


churches as other, * and alſo where a 


man ſhall have his clergy, and where not, be under 
the power and authority of the parliament. | 


Dea. I ſuppoſe that it is by the ſpiritual authority 


that a man ſhall be defended by a ſanctuary, or have 
his clergy. | 


Stud. Nay verily, but by the old cuſtoms and 


Ante, 96. 248. 


maxims of the law of the realm: and therefore the 


king's juſtices ſhall judge where a man ſhall have 
ſanctuary or his clergy, and where not. And if the 
ordinary will not come to receive them that be 
clerks, the king's juſtices may ſet a fine upon him. 


* For further information relating to appropriations, 
ſee 1 Burn's Ecc. Law, Title Appropriation. 
| + Sanctuary is now aboliſhed by Rat, 21 Jac. 1. c. 28. 


And 
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DIALOGUE u. 


And alſo the king's pardon ſhall diſcharge one, both 


of the ſanctuary, and out of the biſhop's priſon; and 


ſoit appeareth that rhe biſhops have the keeping of 


ſuch as be admitted to their clergy by authority of 
the king's laws, and not by their own authority *, 


And though the title of ſanctuary, and the liberty 


where a man ſhall have his clergy, be under the 
power of the parliament, yet the parliament hath 
not broken nor extended his whole power on them, 


to put them generally away. 


Dot. Might the parliament break a ſanQuary 


that is granted by the pope ? 


Stud. The pope by himſelf may make no ſanctu- 
ary in this realm; but if the king and the pope to- 


gether do it, the old cuſtom of the realm ſerveth, 


as moſt men ſay, that it is good. But yet if the 
king after that grant, by authority of his parliament 
avoid his own grant, then remaineth but only the 
pope's grant; and that ſufficeth not to make a ſanc- 
tuary, as I have ſaid before ; but the parliament 


without the pope may make a ſanctuary, with ſuch 


penalties as they ſhall think convenient to ſet upon 
the breakers thereof, But if the pope do after con- 
firm that ſanctuary, and grant that no man under 
the pain of the cenſures of the church do break it, 
it is the ſtronger, howbeit the ſanctuary taketh his 
full ſtrength in that caſe as to the law by the par- 
liament. 


ADDITIONS, CHAP. v. 
Concerning the power of the parliament againſt the [pt 


rituality. 


Stud. I Suppoſe alſo, that the 3 may aſſign 
| of the trees and graſs in church-yards either 
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dee ſtatute 18 Eliz. c. 7. and 4. B. C. 362. 
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ADDITIONS, CHAP. v. 


to the parſon, to the vicar, * or to the pariſh if they 
ſee cauſe : for though it be hallowed ground, yet the 
freehold thereof, the trees and herbs are things tem- 
poral, as they were before the hallowing; and that 
the parliament hath power to order them (as is ſaid 


before) it appeareth by a ſtatute that is called Ne 


rector proflernat arbores in ceemeterio 35 Edtu. I. Hat. 2. 


that is to ſay, the ſtatute againſt perſons, that they 


ſhall not cut down trees in the church- yards. In 
which ſtatute it is recited, that the ſoil of the church- 
yard (which in the laws of England is called the free- 
hold) belongeth to the church: and then the ſtatute 
goeth farther, and prohibiteth all perſons, that they 
{hall not fell them, but it be for neceſſary reparations 
of the chancel, + but that they ſhall let them ſtand 


9 


* As the law now ſtands, if there is a rector only, or 
a vicar only of the church, the trees and graſs belong 
to him; but if there is both rector and vicar in the ſame 
church, it is doubtful ro which of them they belong. 
Lindwood ſeems to think the rector has the property in 


them, unleſs they are otherwiſe aſſigned in the endow- 


ment of the vicarage. Lind. 267. But this is mere con- 
jecture. In ſhort, there appears to be no direct autho- 
rity one way or other. In Bellamy's caſe, in the ſpi- 
ritual court, where the vicar ſued the parſon impropri- 
ate for cutting down trees, the point to which of the two 
the trees did belong was indeed conſidered ; but the cafe 
at laſt went off upon another ground, fo that the right 
was not determined, | ; 

+ It ſeems that the rector or vicar may cut them down 
to repair the parſonage or vicarage houſe, or the pews 
belonging to either. He may likewiſe take botes for 
repairing the barns and outhouſes belonging the houſe. 
And Lindood ſays, if the nave of the church wants re- 
pairing, the rector or vicar will do well not to be difficult 
in granting leave to cut down a tree or two for that uſe. 


Lind. 267. But if the trees are cut down for any other 


purpoſes, the perſons cutting them down may be re- 
trained by injunction. 2 Atk. 217. may be indicted 
upon the ſtatute 35 Ed. 1. 11 Co. 49. may be ſued 
in an action of treſpaſs at common law. 2 Roll. Abr. 
337. or be proceeded againſt in the ſpiritual court. 


ſtill 
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ſtill to defend the church from the great tempeſtuous 
winds and weather, And then it ſeemeth, that like 
as the parliament hath authority to prohibit perſons, 


that they ſhall not fell the trees in the church- yard, 


when they would, that it hath authority as well to 
take the whole property of the trees from them if 
they ſee cauſe, and that they may give them to the 
pariſh, if there be reaſonable conſideration to move 
them to it. And yet nevertheleſs the judges for a 
church-yard will moſt commonly put the court out 


of juriſdiction, and remit it to the ſpiritual law, to 


determine to whom it belongeth of right; but take 
that to be by a cuſtom, and a favour of the law, and 
not of a meer right, as of the law of God. And 


therefore if the parliament would ordain, that the 
right of church-yards, and of all things in them, 


ſhould be tried in the king's courts, I think the ſta- 
tute might well do it. But, as I have ſaid before, 
the parliament will not extend their power to many 
things, that they might do if they would, (J think) 
and efpecially in theſe matters they will not. And 
ſurely as well the parliament as the king's courts, 


of the king's bench and common pleas, and all the 


common law (as I ſuppoſe) have been and be as fa- 
vourable to the ſpiritual juriſdiction, as well in ſuch 
church-yards, tithes, offerings, and ſuch other, as 
any law hath been; inſomuch that in the king's 
bench and common pleas they will ſuffer no iſſue 
to be joined, efpecially betwixt perſon and perſon, 
whereby the right of tithes might be tried; howbeit 
that in the exchequer ſome time they have done 


otherwiſe. And for a farther proof, that the par- 


liament may order a church-yard, and trees and 
graſs, as is aforeſaid, ſome make this reaſon ;' they 
ſay it is enacted by the ſtatute 15 of Rich. II. ch. 5. 
that lands that be made church-yards, and be hal- 
lowed and made burials without licence of the king 
and chief lords, ſhall be in caſe of mortmain : and 
they ſay, that of that it followeth, that if the king 
or lord enter, for that the church-yard was made a- 
gainſt the ſtatute, that the hallowing thereby is an- 

2 nulled, 


ADDITIONS, CHAP. VI. 


. nulled, for elſe (they ſay) the ſtatute ſhould be void. 
And if the ſtatute have power to annul the hallow- 
ing, made againſt the ſtatute, they ſay more ſtronger 
it may order the trees and graſs that be growing 
upon it, becauſe they be temporal, as is ſaid before. 
i And in that caſe if the lord enter by reaſon of the 
ſtatute, and the perſon putteth him out, and the 
lord bring afliſe, and the perſon pleadeth, that it is 
a church yard, and demand judgment, if the court 
8 will hold plea thereof, and then the lord ſheweth 


_ how he entered by force of the ſaid ſtatute, and 
ke pleadeth in certain ; that is a good plea to give the 
. court juriſdiction. And thus J ſuppoſe verily that 
n 


the parliament may order the trees and graſs in a 
church-yard, as I have ſaid, and yet the ground to 
remain ſtill hallowed, as it did before. N 


ADDITIONS, CHAP. VI. 


Concerning the power of the parliament againſt the ſpi- 
rituality. | | 


Stud. F Suppoſe alſo, that it may be enacted by au- 

thority of parliament, that if a ſpiritual man 
ſuffer his houſes to decay and die: that his ſucceſſor 
ſhall have remedy in the king's court, againſt his 
executors, and that it may be prohibited, that no 
ſuit of delapidation ſhould be hereafter. taken in the 
ſpiritual court, for it is brought to have amends for 
the waſte and decay done in houſes by his predeceſ- 
ſor, which is all temporal, and belongeth to the 
king's courts, as waſtes ahd treſpaſs do. And how- 
beit, that no action lieth for the ſucceſſor in ſuch caſe 
for the waſte at the common law ; * yet that is not 
ſufficient to prove, that an action may lie therefore 
at the ſpiritual laws: for if a perſon of a church 


3 


Actions nave been and may be brought upon the 
cuom of the realm in the king's courts for dilapida- 
ens. 3 Lev. 268. Cart. 244. 


* 
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make a leaſe for term of years, and the leſſee doth 
waſte, in that caſe the perſon ſhall have no remedy 
at the common law, and yet he ſhall not therefore 
have any remedy at the ſpiritual Jaw. And alſo in 
divers ſtatutes it appeareth, that if a man have judg- 
ment in the ſpiritual law to do penance, as is en- 
joined him, that the judges ſpiritual may not turn 
that penance into money, unleſs the party will 


freely afk it ; * leaſt they might by that means give 


judgment of temporal things. And if they may 
not turn penance into money, but by the free will 
of the party; then more ſtronger, they may not 
hold plea in this matter, where none other thing is 


in variance but waſte of houſes, and where are de- 


manded damages, as was in the prohibition of waſte 
at the common law: and therefore ſome men ſay, 


that a præmunire facias, or a probibition lieth in this 


caſe, at this day, if the grounds of the law were 
throughly laoked upon; + howbeit, becauſe of the 
cuſtom ſo long uſed ud ſuffered to the contrary, 
peradventure it were not good to alter the law there- 


in without parliament ; ; but they iar 9 89 that 


— — 
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* In the days of popery the eccleſiaſtics for a little ad- 


Vantage were uſed to enjoin pecuniary penances, and to 


demand them as their juſt dues. Whereupon the ſta- 
tute of arliculi cleri, 9 Ed. 2. ſt. 1. c. 2. was made, 
which entirely prohibited this practice; but further pro- 
vided, that if prelates enjoined corperal penance, and 
the party to be puniſhes would upon his own accord re- 
deem ſuch penance for money, it ſhould be allowed. 
By virtue therefore of this proviſion, money may be 
taken as a commutation for a corporal penance, and if 
it is not paid, a ſuit may be inſtituted for it in the ſpi- 
ritual court. 4 B. C. 217. 

+ It is moſt clear, that a prohibition will not lie, as 
the eccleſiaſtical court has undoubted cognizance of 
dilapidations, and may decree ſatis faction to be made 
for them out of the eccleſiaſtical or patrimonial goods of 
the perſon W ſuch dilapidations. Lind. 250. 
Gibſon 753. 3 B. C. 98. | 
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the parliament may well alter it; and to enforce 


their reaſon they ſay, that ſince the court chriſtian 


may not by the law award damages for beating of a 2 Inf. 492. 
clerk, but only put him to penance for laying vio- Ante, 205. 


lent hands: upon the clerk, that more ſtronger they 
may not in this cafe award damages for the waſte, 
that is nothing elſe but a temporal offence. 


ADDITIONS, CHAP. VIL 


Concerning the authority of the parliament and the foi . 
| VV | 


Stud. J F it were ordained by ſtatute, that no prieſt 
ſhould wear any cloth made out of the 

realm, nor above ſuch a price, upon a certain pain, 
or that chaplains ſhall not take above ſo much for 
their ſalary, I ſuppoſe that theſe ſtatutes were good, 

becauſe they concern the ordering of temporal 
things; but to appoint the faſhion of their gar- 
ments, or their tonſure, it is more doubt whether 
the parliament may ſet pain upon it or not. = 
Dod. It hath not been ſeen, that any penal ſtatutes 
have been made by parliament concerning apparel 


of the clergy in this realm, for that hath always poſt. 420. 
been ordered by the convocation. &. And alſo it ap- Repealed, 


peareth in the ſtatute made in the 36 Ed. III. c. 8. 
that when default was found by the commons for 
exceſſive wages of chaplains, that the parliament 
did not order the wages, but the king and his lords, 
at the petition of the commons, moved the arch- 
biſhop of Canterbury thereof; and thereupon he and 
other biſhops after ward informed the parliament, 
that they had ſet the wages in certain, and that no 
chaplain ſhould take more than they had appointed, 


— ů — 
ad _ 
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* The principal canons which reſpect the habit of 
clergymen are a conſtitution of archbithop Stratford, in 
the year 1343, in the reign of king Edward the Third, 


and the 74th canon of the canons 1n the year 1603, 


upon 
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Theſe ſtatutes 
are repealed by 
21 Jac, c. 28. 


3 B. C. 44 J» 


See Statutes | 
50 Ed. 3. c. 5. 
& 1 R. 2. c. 15. 
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upon a pain by them limited; and if any ſpiritual 


men gave more, &c. they to forfeit the double to 


certain uſes by the convocation appointed. And 


that no chaplain ſhould remove from one dioceſe to 


another without letters of the ordinary, from whole 
dioceſe they removed. And it was then ordained by 
the parliament, that no temporal man ſhould give 
more wages than the biſhops had aſſigned, upon pain 
to forfeit as much to the king, as in the ſaid ſtatute 
appeareth, And alſo the ſtatute willeth farther, that 
he that findeth him grieved againſt that ordinance, 
ſhall have his remedy in the chancery ; but it ap- 
peareth not, that there ſhould be any remedy there- 


upon at the common law. 


Stud. The virtue of ſpiritual men, and the favour 
of the realm to them, and their wiſdom, policy, and 
high authority be and have been great in this realm, 
whereby many things have been forborne, that 
might lawfully have been done, as I ſuppoſe. And 
in the ſtatute made in the 3 Hen. V. wages of chap- 
lains were ſet in certain by the parliament : and 
truth it is, that by the ſaid ſtatute of 36 Edw. III. 
ch. . it is enacted, That whoſoever findeth him 
grieved againſt the ſaid ordinance, made of the aid 
wages, ſhall have remedy in the chancery, as thou 


ſayeſt: and therefore it followeth thereupon, that if 


chaplains may by authority of the 'parliament be 
lawfully put to anſwer in the chancery before the 
chancellor, which ſitteth there only by the king's 
authority, that they may as well upon a reaſonable 
cauſe be put to anſwer by authority of the parlia- 
ment after the proceſs of the common law, 

Doct. By ſubpe&na, which is the proceſs uſed in 
chancery, the perſon ſhall not be arreſted, but be 


only warned to appear. And it is directly againſt 


the canons, that a prieſt ſhould be arreſted, and per- 


adventure at the making of the ſaid ſtatute, the par- 


liament had reſpeQ thereto, and thought it reaſonable, 
that they ſhould rather be put to anſwer in chancery, 
where their bodies ſhould not be arreſted, than at the 
common law, where they might be arreſted. IP 
| tud, 


able, 
CCerVs 
at the 
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Stud. Though the perſon ſhall not be arreſted by 


a ſubpœna, yet if he appear not in the end he ſhall be 
proclaimed rebel, and then thereupon his body 
ſhall be arreſted. And alſo if the party will not 
perform the judgment given upon the ſubpena, there 
is none other execution in the Chancery, but to 
commit him to priſon till he have performed it: and 
therefore (as it ſeemeth) the parliament regarded 
not that point. Wherefore I ſuppoſe rather, that 
the ſtatute was made as to that article upon this 
conſideration, that becauſe upon a decree made by 
the convocation, there lieth no action at the Com- 
mon law, but at the Spiritual law, and becauſe this 
matter concerned giving of wages, which were 
things temporal, it was thoughr reaſonable that 
the offenders againſt the decree made in the con- 
vocation, ſhould be put to anſwer in the Chancery, 


Which is the king's court: but it might as well 


have been enacted, that they ſhould have been put 
to anſwer at the Common law as in the Chancery, 
if the parliament would, as I ſuppoſe. But to that 


point, that thou haſt ſpoken of before, that it is 


againſt the canons of the church, that a prieſt ſhould 
in any caſes be arreſted, The Common law pre- 
tendeth, that the king, as in the right of his crown, 
and by his Common laws, hath that authority, and 
ſo it is daily put in execution. And if the Com- 
mom law be ſo already, then there needeth no ſta- 


gar 
3 B. C. 444» | 


1 Harr. Chan. 
Prac. 316. 


Dav. 70. 


Ante, p. 320. 


tute to be made of it. Nevertheleſs, becauſe our 


intent now at this time is to ſpeak only, what the 
parliament may do concerning the ſpirituality, and 
what not, therefore I will no farther ſpeak of that 
matter but only this, that if there be offence in 
them, that execute the Common law therein, that 
it is a great marvel, that ſpiritual men have done 
no more to reform it, than they have done; and if 
there be no offence therein, then were it good, that 


it were ſo openly known, that all ſerupuloſity of 


conſcience might be avoided. For as it ſtandeth 
now, there reſteth in ſome perſons, that execute 


the law therein, a doubt in conſcience: and by 


reaſon 
9 


DIALOGUE I. 
reaſon of that doubt they offend, that ſhould not 
offend, if the matter were plainly declared. For 


then would they either clearly ceaſe, or elſe proceed | 


according to the law with good authority. 


ADDITIONS, CHAP. VIIL 


Concerning the authority of the enn and the ſoi- 


rituality. 


Stud. J F there were a ſchiſm i in the papacy, wh, 
were right wiſe pope, the king in his par 

liament, as the high ſovereign over the people, which 

hath not only charge on the bodies, but alſo on the 


ſouls of his ſubjects, hath power for the quietneſs | 


and ſurety of his realm to ordain and determine, 


who ſhall be in this realm holden for right wiſe 


pope, and may command, that no man ſpiritual 
nor temporal ſhall name any other to be pope, but 
him that isſo authoriſed in the parliament; nor 
ſue to any other as pope, but only to him. And 
a ſtatute of like effect was made in the 2 Rich. II. 
ch, 7. where pope Urban was adjudged in the par- 


liament to be lawfully choſen pope. And ſince 
the parliament, for appeaſing diviſions that might 


riſe in the realm by ſuch a ſchiſm in the papacy, 
may ſet a remedy ; why then may not the king and 
his parliament in like wiſe, as well to the ſtrength 
of the faith, and to the health of the ſouls of many 


of his ſubjects, as to ſave his realm from being noted 
of hereſy, ſearch the cauſe of ſuch diviſion as is 


now in the realm by diverſities of ſects and opi- 
nions; and to know alſo by whom, and by what 
occaſion the noiſe hath riſen, that there ſhould be 
ſo many hereſies in this realm as are noted to be: 
and whether there be ſuch hereſies or not, and not 
to put any to anſwer thereupon after the proceſs 
of the law; but charitably to examine the truth 
therein, and thereupon by their wiſdoms to deviſe 
ſome charitable way for unity and peace. And 
great reward ſhall they have of God, that put to 


their 
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' their hands to avoid the great danger that is like 
to fall to many ſouls, as well of men ſpiritual as 


temporal, if this diviſion continge long. And as 


far as I have heard, all the articles that be miſ- 
liked in this behalf, ſown either againſt the worldly 


honour, worldly power, or worldly riches of ſpiri- 


tual men ; but to expreſs the articles I hold it not 
moſt expedient. And verily if it be true that ſome 
have reported, many of them be ſo far againſt the 


truth, that I ſuppoſe no chriſtian man will hold 


them, believing them to be true: but that they do 
it for ſome other conſideration. And though they 
do not well in that doing, how good ſoever the 
conſideration be, for no evil is to be done that 
good ſhould follow; yet they do not ſo evil, as if 
they held them, believing them alſo to be true; 
nor it will not be ſo hard to remove them from 
it, as it would be, if they did believe them indeed. 

For if it be ſo, that they believe them not, then 
the cauſe removed, it is to think, chat they would 
be lightly reformed: and therefore if it were or- 
dained for a law, that every curate at the death of 
every of their pariſhioners, ſhould ſay for their 
ſouls in audience Placebo and Dirige, and maſs, with- 
out taking any thing therefore: and that they ſhould 
alſo at a certain time, there to be aſſigned by parlia- 


ment, as it were once in a month, or as ſhall be 


thought convenient, do in likewiſe, and pray 
eſpecially for the ſouls of their pariſhioners, and 


for all chriſtian ſouls, and for the king and the 


whole realm : and religious houſes to do after the Ante, 32+ 2175 


ſame manner, I ſuppoſe, that in ſhort time there 
would be but few, that would ſay, there were no 
purgatory. And in likewiſe if it were ordered ſo 

y the pope, that there might be certain general 
pardons of full remiſſion in divers parts. of the 
realm, which the people might have for ſaying 
certain oriſons and prayers, without paying any mo- 
ney for it, it is not unlike, but in ſhort time there 
would be N few, that would find any default af 
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pardons: & for verily it is a great comfort to all chri- 
ſtian people to remember, that our Lord loved his 
people ſo much, that he would to their relief and 
comfort, leave behind him ſo great a treaſure, as is 
the power to grant pardons: which, as J ſuppoſe, 
next unto the treaſure of his precious body in the 
ſacrament of the altar, may be accounted among 
the greateſt. And therefore he laboured greatly to 
his own hurt, and to the great heavineſs of all 
other alſo, that would endure himſelf to prove, that 
there was no power left by God. And I ſuppoſe 
_ verily that if ſuch free pardons were granted (as [ 

have ſpoken of before) and that then other pardons 


PROF 
8 


—— 


In the dark ages of ignorance and ſuperſtition, the 
pope had great power in the management of affairs both 
civil and eccleſiaſtical here in England. The title he 
aſſumed, and which was thought to belong to him, was 
that of vicar general under God. His decrees were 
conſidered as juſt, and his opinions infallible. In ſhort, 
he was looked up to as one that had a right to do and 
ſay juſt what he pleaſed. Of this power the Pope did 
not fail to make a handle. He turned it entirely to 

his own pecuniary advantage, and the benefit of the 
holy ſee ; ſo that it is ſcarcely to be believed what large 
| ſums of money were drained annually out of this king- 
dom in the purchaſe of bulls, indulgences, &c. &c. 


However, this trade was too ſhocking to be endured in 


any ſtate but that of abſolute ignorance and blind de- 
votion. Accordingly, when letters began to flouriſh, 
and the minds of Engliſbmen were by degrees enlighten- 
ed by learning and the ſciences, they ſoon perceived 


that the tyranny and incroachments of papal Rom: 


were horrid in the extreme, They therefore began 
to oppoſe them: and oppoſe them they did, with ſuch 
firmneſs and ſucceſs, aided, no doubt, by the hand of 
providence, that in the happy and pious reign of Eliza- 
beth the reformation was effected, an æra which gave 2 
fatal blow to the papal power both as to religion and 
government within this realm, 5 
I dee ſtat. 30 Car. 2. cap. 1. which requires a de- 
claration againſt the doctrine of tranſubſtantiation. 
: | were 
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were afterward granted, to have the aid of the 
people for ſome charitable cauſe, as to reſiſt the 
Turk, or ſuch other, that the people would as 
diligently receive thoſe pardons to be partakers of 
the good deed, as they would be, if there were no 
fuch free pardons granted before. And I think 
verily, that if the king's grace, and his parlia- 
ment, look not upon theſe matters, it will be hard 
to tell, who ſhall be able todo it. And under this 
| manner Naitanus king of Pitts took great labour 
| and diligence for the appeaſing of the diviſion and 
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; variance, that was amongſt his ſubjects (as well 
ſpiritual as temporal) for the due time of keeping | 
n the Eaſter. For ſome men in that variance kept [ 
n Eaſter, when other kept Palm Sunday; and that was = 
b ſeen ſome time in one houſe.* In which ſchiſm iP 
e many great clerks and holy men were of ſeveral A 
5 opinions, inſomuch that the bleſſed man ſaint if 
e Aidan, which was a holy biſhop, erred long in the NH 
| 


due time of keeping of Eaſter, and had many fol- 
lowers, and yet was he no heretic. For that that 

he did therein, he did with meekneſs, and as he 
thought ſtood according to the truth : and there- 

fore there was but little offence in him. For ap- 

peaſing of this ſchiſm, the ſaid king Naitanus ſent 
meſſengers to ageing then being abbot of the Ante, 32. 
monaſteries of ſaint Peter and Paul, that be upon 
the rivers of Tyne and Tweed, and whereas vener- 

able Bede was brought up, to be inſtructed in the 

due time of keeping Zafer, and of the tonſure of 

clerks, which was then alſo in variance, where- 

upon the ſaid holy man Co/fr:4 wrote a letter unto 

the ſaid king Naitanus, declaring unto him, by 

many authorities of ſcripture, the very due time of 


keeping Egſter, and ſhewed his mind alſo in the 
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* Vide the ſtatute 24 Geo. 2. c. 23. ſ. 3. which 
points out the time when the feaſt of Zofter ſhall be ce- 
lebrated, in conformity to a decree of the council of 
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ſaid tonſures: and when the ſaid letter was read 
before the king and his lords, and that the tenure 


thereof was N interpretate and declared unto 


him, he roſe up from among his lords, and kneeled 
down upon his knees, and thanked Almighty God, 
that had fent him ſuch a gift out of the country 
of England. And it is not to think, that he did 
this, intending to give ſentence therein by his own 
authority, for that belonged not te bim, but he 
did it to know the truth, and that he might there- 
upon ſhew his favour to the better part. And if 
the king's grace would in this caſe endeavour him- 
ſelf to know the truth of the cauſe of this diviſion, 
T ſuppoſe that he ſhall in ſome article ſhew his 


favour to the one part, and in ſome other article 


to the other part. Alſo when the hereſy of En- 
ticetis roſe at Conſtantinople, which erred in the 
Trinity, the bleſſed man ſaint Theodore, then arch- 
biſhop of Canterbury, to the intent he would keep 
the church of England from that error, gathered all 
the clergy together, and examined them diligently 
what they thought concerning the articles of the 
hereſy : and when he found them all ſtedfaſt in 
the catholick faith, he wrote a letter of their be- 
lief : and for ſtruction of them that ſhould come 
after, ſent it to Rome; and the effect of his letter 
was this: 

« We believe and conſtantly confeſs after holy 


« fathers, to be verily and truly, the Father, the 


& Son, and the Holy Ghoſt, a Trinity in Unity, 
«and a Unity cand. in Trinity, that is, 
* one God in three perſons conſubſtantial of equal 
«© glory and honour.” And among other things 
that he wrote, which pertained to the faith, he 
ſaid afterward: ©* We alfo accept the holy and 
„ univerſal line ſynodals of holy fathers: and we ac- 
„ cept and glorify our Lord Jeſu Chriſt as they 
“ glorified him, nothing adding or diminiſhing : 
be and. we glorify God the Father without begin- 
„ ning, and his only Son gotten of the Father be- 
„fore tic worlds, and the Holy Swot proceed- 
| 66 ing 
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ing of the Father and the Son, ſo as they can- 
< not be ſpoken as they, that we have remembered, 
« the holy apoſtles and prophets and doctors 
< have preached and taught.” And methinketh, 
that theſe examples ſhould ſomewhat encourage 
them, that now may do good in this evil and pe- 
rilous time, to follow ſomewhat after, and every 


man after his degree is, to do the beſt that he can 


therein to help it, not regarding worldly honour, 
worldly riches, nor ſingular profit: but only the 
honour of God, and the lave of their neighbours, 


and health of their ſouls. And if they do fo, un- 


doubtedly the work ſhall proſper well in their 
hands. And let no man, that may do good in 
this matter, ſuffer it to over paſs as though it 
pertained not to him : for Almighty God hath 
given a commandment to every man upon his 


neighbour. And to encourage themſelves yet the 


more, unto it, let them remember the words, that 
be ſpoken in the firſt book of the Revelations of 


ſaint Bridget, the '*8th chapter, where our Lord 


Jeſu, among other things ſaid to our lady thus: 
{ would (ſaid he) if it were poſſible, ſuffer for every 
man ſuch a pain as I once ſuffered for all men upon 
the croſs, fo that they might come to the inheritance 
promiſed. Happy be they then, that help fouls to 


that inheritance, that our Lord deſtred ſo much 


to have them come unto. And ſome time it hath 
been brought about by fair means, that could not 


be done by rigour and compulſion. And if my 
lords and maſters ſpiritual will needily forthwith. 


their ſtreight corrections and puniſhments, with- 
out finding ſome proviſion, that the minds of the 


people may ſomewhat be eaſed, in ſuch things as 


they have miſliked and grudged at in times paſt ; 
it is to fear that there will not follow ſo good fruit 
of it as there would do, if they would do it ; and 


that they would ſhew themſelves evidently to do no- 


thing but only of a zeal and love unto the people. 


Aud it is a doubt to ſome men, whether ſome of 
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the things that the people miſlike and find default 

at, be occaſions active or paſſive to the people ta 
offend : but whether they be the one or the 

other, charity would (as it ſeemeth) that ſome di- 


ligence ſhould be put to amove them, though per- 
caſe they were not evil but indifferent, or per- 
adventure good of themſelf. 


ADDITIONS, CHAP. IX. 


Concerning the authority of the parliament and the 
ſpirituality, 


Stud. J F it were © enacbed by the parliament, that 

if a man call another thief or murderer, 
that an action ſhould lie thereupon at the Com- 
mon law, and that no ſuit ſhould lie thereupon at 
the Spiritual Jaw; I think it were a good ſtatute, 
for the matters whereupon the words rife are only 
to be determined by the Common law.* And ſo 


it is if a man call another villain, an action 


lieth thereon at Common law if he be free, + 


and not at the Spiritual law; becauſe the 
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* But calling a man whoremabler, 2 Salk. 692. A 
euckold, 3 Cro. 110. a cuckoldy knave, Cro. Car. 399. 
or calling a woman a whore, 2 Salk. 696. Goulſb. 
172. Ld Raym. 1136, (except in London and South- 
wark) a jilt, a ſtrumpet, Str. 823. or a bawd, is only 
ſuable in the ſpiritual court : So likewiſe the defaming | 
of a clergyman in any point relating to the diſcharge 
of his office, is properly triable in the ſpiritual court, 
as of call him an adulterer or an heretick, 1 Cro. 502. 


5 Since villainage i is taken away, it mould ſeem that 
no action can lie for calling another villain, 
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right of the villainage may not be tried but at the” 
Common law; and moſt men ſay, that if there 
be an indictment of felony at the Common law, 
that then there lieth no ſuit thereof in the Spiritual 
law, ſo that there needeth no ſtatute to be made in 
that point. | 

Doc. If a ſtatute were made, that an action ſhould 
lie at the Common law of ſuch words as a man hath 
any loſs or worldly hindrance by, though they have 
before time been uſed to be ſued only in the 
ſpiritual court, thinkeſt thou the ſtatute were 
good ? | | 

- Stud. I think the ſtatute, were good: and moſt 
commonly upon ſuch words ſome worldly loſs or 
hindrance one way or other doth follow; but I 
think that in thoſe caſes the parliament may not 
prohibit, but that they that liſt may alſo take their 
ſuits at the Spiritual law, if they will, ſo that the 
Spiritual law make no recompence to the party.“ 
Alſo of all annuities, whether they have beginning 
by preſcription, compoſition real or — | 
ſuppoſe it may be enacted, that the ſuit ſhall be 
taken only in the king's court, and not in the 
ſpiritual court, for nothing is to be recovered in 
ſuch ſuits but money, which is temporal in whoſe 

hands ſoever it come, ſpiritual or temporal. 4 


—— 


* The Eccleſiaſtical Court, as we have ſeen before, 
cannot in any caſe award damages. Ante, 319. and 
ſee Watſ. c. 30. For defamatory words, penance is 
enjoined at the diſcretion of the ordinary, 2 Burn's 
Ecl. Law, 124. a 

When a parſon ſues in the Spiritual court for a pen- 
ſion or an annuity, claimed by preſeription, it is the 
ſafeſt way for him to libel generally as in the common 
caſe of a penſion, and not to lay a preſcription, for if he 
goes upon a preſcription, and the preicriptive right 
comes in queſtion, a prohibition will iſſue. Strange 879. 
Dr. Gouche verſus the biſhop of London. 
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by the parliament, and that after this entry he ſhould 


in within a year after upon a certain pain, without 


Ante, 32. 211. 
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cd the authority the parliament as to the 


- ſpirituality. 
Stud. wi, it were repdcd, that no religious perſon 


ſhould receive into the habit offtheir reli- 


gion any child under a certain age to be appointed 
not be removed from the place that he was received 


aſſent of his friends: I think it were a good ſtatute; 

for that ſtatute ſhould not prohibit entry into reli- 
gion. For if it did ſo, I ſuppoſe it were not to be 
obſerved ; but it ordereth the manner of entry into 
religion for ſuch infants which is right expedient 
for the commonwealth : and a ſtatute of like effect 
is made for the four orders of friars in the 4 Hen. IV. 

where the four provincials of the ſaid four orders 


were ſworn, by laying their hands upon their breaſts 
in open parliament, to obſerve the ſaid ſtatute. And 
upon the ſame grounds ſome ſay, that if it were en- 


acted, that no man upon a certain pain ſhould affie 
the daughter in her father's houſe, without aſſent of 
the father, it were a good ſtatute: and yet a ſtatute 
hath no authority to prohibit, nor to confirm no 
right of matrimony : butas the church prohibiteth 
it, or confirmeth it. And therefore if it were pro- 
hibited, that no lord's ſon ſhould affie an huſband» 


man's daughter, or ſuch other, and if he did, the 


affiance to be void, I think that ſtatute were void. 
But if the ſtatute were, that no lord's ſon, upon a 


pain, ſhould make afflance with any woman, that is 


a ſtranger born, without the king's licence, I think 
that ſtatute were good : for it prohibiteth not ma- 
trimony, but ſetteth an order after what manner it 


ſhall be made, and that under ſuch form as may 


haply be neceſſary for the ſurety of the realm. And 


of a like effect thereto is the law, that the king's 
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widow ſhall not marry without the king's licence. 


and that ſhe ſhall be ſworn thereto in the Chancery 

when ſhe is endowed. And like law is alſo, that | 
the lord ſhall. have the marriage, or the value of the Ante, 27. 
marriage or ſometime the double value of the mar- 

riage of his ward by knight's ſervice. And alſo if a 

man marry a bond woman without licence, the lord 

by the Common law ſhall have an action of treſpaſs 

againſt him that marrieth her. And all theſe laws 

be good, for meerly they prohibit not marriage, no 

more ſhould a ſtatute do for entry into religion, as 
me ſeemeth. For it prohibiteth not entry into re- Ante, 247. 
ligion : but it prohibiteth that none ſhould be re- 

ceived into the habit before his years of diſcretion, _ 


and that after his entry he ſhall be ordered in ſueh 


manner, that if he will after be profeſſed it ſhall 
riſe of his own free will, and of a love to ſerve 
God, and not by any ſiniſtre means, nor coloured 
perſuaſions. | 

Alſo, as I ſuppoſe,the parliament may well enact, 
that every man that hath the profit of any offering, 
by recourſe of pilgrims, ſhall, upon a certain pain, 
not only ſet up certain tables to inſtru the people, 
under what manner they ſhall worſhip the ſaints, 
but alſo to cauſe. certain ſermons to be made there 
yearly to inſtruct the people, how they ſhall worſhi 
them, ſo that through ignorance and diſordering 


 themſelf, they do not rather diſpleaſe the ſaints than 


pleaſe them. 

It may alſo prohibit, that no miracle ſhall be noiſ- 
ed upon ſo light occaſions as they have been in ſome 
places in time paſt. And they ſhall not, upon a 
certain pain, be ſet up as miracles, nor be noiſed, 
nor reported as miracles by no man, till they be 
proved for miracles, under ſuch manner as by the 
pariiament ſhall be appointed. And it is not unlike, 
but that many perſans grudge more at the abuſe of 
pilgrimages than at the ſelf-pilgrimages. And in 
likewiſe of divers other articles, if the truth were 
groyndly ſearched. And under this manner it m_ 
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241 by 25 been already enacted by parliament, to the ſtrength 
- H. 6 . 12. of the faith, that no man ſhall preſume to preach 
1 Eliz,c. x. Without licence of the dioceſan, except certain per- 
29 Car. 2. c. 9. ſons excepted in the ſtatute, as appeareth in the fe. 
cCond year of king Hen. IV. And under this manner 
the parliament may ordain many good laws for 
ſtrength of the faith, and for the good order of all 

the people, as well ſpiritual as temporal, though it 
judge not upon the right of things that be meer 
fpiritual. And all theſe diverſities, and many other 
more than I can rehearſe now, they that be learned 

in the Jaws of the realm be eſpecially bounden to 
know, that they may inſtru& the parliament when 

need ſhall require, what they may lawfully do con- 
cerning the ſpiritual juriſdiction, and whatnot. And 
therefore ſpiritual men are bound charitably to hear 
their opinions therein, and what they think be im- 
mediately grounded upon the law of God, or upon 

the law of reaſon, and what not. For commonly 

the parliament hath over thoſe laws no direct power, 

but to ſtrengthen them, and to make them to be 
more ſurely kept it hath good power. And if ſpi- 
ritual men, and temporal men, would charitably lay 
their heads together, and fully determine what the 
parliament may do, as well concerning the ſpiritual. 
Juriſdiction as the temporal, taking thefe additions 

as little titleings, whereby they by their wiſdom may 

call to their remembrance greater things, ſo that 

| hereafter it ſhall not ſtand in the caſe as it doth 
now, that when the parliament hath made a law 
concerning the ſpirituality, that ſpiritual men ſhall 

not ſay, it bindeth not in conſcience, as many have 
done in time paſt, and yet do to this day: I think 
verily that there would nothing do more good to 
appeaſe ſuch variances, ſchiſms, and diviſions as be 
now abroad in the realm. And then alſo would al! 
men, as well ſpiritual as temporal, rather take heed 

to themſelf, to ſee that they did nothing to give oc- 
caſion to the parliament to extend his power upon 
them or their poſſeflions, than to reſiſt or deny the 
authority of the parliament, 
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ADDITIONS, CHAP. XI: 
Concerning the authority of the parliament and the ſpi- 
| rituality. 


Doc. W HE THER may the parliament pro- : 


hibit, that no ordinary upon a certain 
pain ſhall admit none to the order of prieſthood, 
except he be ſufficiently learned ? 8 
Stud. I am in doubt in this queſtion, and the 
thing that cauſeth me to doubt therein is this, if 
it were enacted, as thou ſayeſt, and after an action 
were brought upon the penalty, and the ordinary 
would plead, that he that was made prieſt was ſuf- 


ficiently learned; and thereupon an iſſue were join- 


ed, that iſſue ſhould be tried by twelve men, and as 


it ſeemeth, it were not reaſonable, that twelve men, 


which commonly be unlearned, ſhould try whether 
a man were ſufficiently learned to be a prieſt, for 
they have no knowledge therein. And therefore if 


any ſuch penalty ſhould be ſet by parliament, it 


ſeemeth that it muſt be farther enacted, that if the 
iſſue were joined (as is ſaid before) that then it ſhould 
be tried by ſpiritual men, or temporal men that be 
ſufficiently learned thereto, or by both. 
Doc. But thinkeſt thou then, that the parliament 
may ordain, that ſpiritual men ſhall be compelled 
to paſs upon inqueſts? It ſeemeth, that were againſt 
the law of God, and againſt the perfeRion of their 
order, and to break them from the devotion of con- 
templation, that is requiſite to them. For ſaint Paul 
faith in his ſecond epiſtle to Timothy, the ſecond 
chapter: Nemo militans Deo, implicat ſe negotiis ſecu- 
laribus; that is to ſay, Let no man that hath ſet him- 
ſelf to form Ged, intryke himſelf in ſecular buſineſs. 
hich words be ſpecially ſpoken of prieſts. And 
therefore it ſeemeth, he ſhould do againſt the ſay- 
ing of ſaint Paul, that would compel prieſts to go 
upon inqueſts. 8 | 


334 


Reg. 179» 


Lamb. Juſt, 396. 
Trials per pais, 


Viner's Abr. 


title Preſenta- 


tion. 


DIALOGUE H. 
Stud. Verily there is a writ in the Regiſter (which 
is a book of the law of England) that no ſheriff ſhall 


impanel any prieſt upon any inqueſt, and that writ 
may every prieſt have, that will ſue for it. And! 


think right well, that that writ is grounded upon 
the law of the realm: taking in that point his effect 
upon the law of God. And therefore I think, that 
the parliament may not enact, that prieſts ſhould go 


univerſally upon inqueſts: but to enact, that in this 


ſpecial caſe, which is not meer temporal, but to en- 


quire of the ſufficiency of learning, and that to a 


good and a neceſſary purpoſe, I ſuppoſe the parlia- 
ment may aſſign them to it without breaking the 
liberty of the church. And ſo they be many times 
upon a writ to enquire de jure patronatus, where 
prieſts and laymen ſhall be joined together to en- 
quire of the right of the patronage. * And me- 
thinketh, they might do in like caſe here, either by 
themſelf, or to be joined with laymen. 

Doct. There they be called by the authority of 
the ordinary, and here they ſhould be called. by the 
temporal authority. | | 

Stud. Whethet they be called by ſpiritual autho- 
rity, or by temporal authority, their buſineſs is all 
one. Fot as great let is it to devotion and contem- 
plation, when they be called thereto by the biſhop, 


as when they be called thereto by the king. And 


though, as thou ſayeſt, the biſhops ſhall command 
to appear in that caſe, yet it is by the king's law, 
that he ſhall do ſo : which law the convocation may 
not. alter nor change, but the parliament might 


change it with a cauſe : for it pertaineth to the or- 


dering of temporal inheritance, that is to ſay, to the 


53 * * r 
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* So they may be joined with laymen in mandates 
for inquiſitions to be made of dilapidations of houles 


or other things belonging to eccleſiaſtical benefices. 


Lind. 254. 


order- 
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ADDITIONS, CHAP. XI. 


ordering the patronage, and of preſentments of ad- 
vowſons, which be temporal. . 

Doc. I can in no wiſe ſee how it may ſtand with 
the law of God, that the parliament ſhould compel 
ſpiritual men to go upon inqueſt, And therefore if 
ſuch a ſtatute ſhould be made, the inqueſt muſt be 
taken all of temporal men, that have ſufficient learn- 
ing thereto: and yet ] regard not this point ſo much 


in this queſtion, as I do that the matter of itſelf is ſo 


meer ſpiritual, that the parliament hath no power to 
ſet any pain upon it. For as it ſeemeth, if it might 
do that, it might as well ſet a pain upon the tonſures 


of clerks, or upon the order of the ſervice, or what 


uſe they ſhould keep, and that I ſuppoſe thou think- 
eſt it may not, and me thinketh it may no more do it 
in this caſe. : | | . 

Stud. I think well it be as thou ſayeſt in thoſe 
caſes: but in this caſe, that is ſo neceſſary for the 
good order of the king's ſubjects, and for the com- 
monwealth, methinketh they may, for if curates 
have virtue and cunning, commonly the people be 


virtuous, and virtue is the moſt chief and principal 


branch of the common wealth. And therefore for 


increaſe thereof, methinketh that the parliament _ 


may well ſet a pain, although there were no ſpiri- 
tual law made in that point before, as well as it may 
of infants, that be received into the habit of religion, 


whereof mention is made before in the tenth addi- 
tion, But in this caſe, ſince the ſpiritual law is al- 


ready, that none ſhall be made prieſts, but they that 


be ſufficiently lettered, methinketh that the parlia- Ante, 190. 


ment may much more the rather do it. And there- 
fore, if the people would not aſſent to keep an holi- 
day, that were ordained by the church, I. ſuppoſe 
that the parliament, if they thought it reaſonable to 
be kept, might ſet a pain upon all them that would 
not obey unto it, And that it might do likewiſe 
upon all other laws, that be made by the church for 
the good order of the people, though it might not 
percaſe make a new Jay in the ſelf points, for that 

ſhould 
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DIALOGUE I. 


ſhould not be a breaking of the liberty of the church, 


but rather an affirmance of it. | | 

Doct. I feel thy conceit well: howbeit I cannot 
fully as yet, aſſentunto it: and therefore I pray thee 
give me a ſparing therein, and at a better leiſure, [ 
ſhall with good-will ſhew thee farther of my mind 
therein. And now I will aſk thee another queſtion, 


ADDITIONS, CHAP. XI. 


Concerning the authority of the parliament and the ſpi- 
| rituality. 


Den. IT was aſked of me but late, if certain waſte 


ground, whereof was never any profit taken, 
and that lay within no pariſh, but in ſome foreſt, or 
that is newly won from the ſea, were brought into 
arable land, whether the parliament might ap- 


point, who ſhould have the tithe thereof; and 


he that aſked me the queſtion thought it might, J 
pray thee ſhew me thy conceit, what thou thinkeſt 


therein? \ 


Stud. I think that if the freehold be in the king, 
that he may aſlign the tithes thereof to whom he 
will: and if the freehold be in a common perſon, 


that he may do likewiſe. But then I think, that 


if that common perſon do not aſſign the tithes ſo, 
as it may ſtand conveniently to the maintenance of 
the ſervice of God, that the parliament may doit, 
and order the tithes to the increaſe of God's ſer- 
vice, as they ſhall think convenient. — 
Doc. I cannot ſee how the parliament, nor yet 
the party ſhould have authority to meddle with 
tithes, that be ſpiritual, and pertain alway to the 
ſpiritual juriſdiction. And therefore I ſuppoſe, that 
in this caſe the archbiſhop, as ſovereign head over 


the ſpirituality, ſhould in this caſe have the ordering 


of the tithes, as things ſpiritual to whom none other 
hath right: and neither the king nor no common 
perſon. | | 

8 Stud. 


ADDITIONS, CHAP. XII. 


Stud. Though tithes be ſpiritual, yet the aſſign- 


ment of the tithes to other is a temporal act, which 
the parliament with a cauſe may order, as it may do 
all temporal things within the realm: and that the 
king, or any other, that hath the freehold of ſuch 


waſte grounds as be in no pariſh, may aſſign the 


tithes thereof to whom they will, it may appear 
thus: Before pariſhes were divided, * and before 
that it was ordained by the law of the church, + 
that every man ſhould pay his tithes to his own 


church: every man might have paid his tithes to 


what church he would, and might one year have 
given it toone church, and another year to an- 
other: or have granted them to one church for 
ever if he would, And like as every man, before 


* For the zra of the diviſion of pariſhes, ſee 1 B, C. 


p- III. 3 Buyn's Ecl. Law, p. 59. 2 Will, 182. 


＋ It is probable the author alludes here to the coun- 


_ cil of Lateran, Anno Domini 1179, Anno 25 H. 2. 


which has ofren been miſtaken by many of our ancient 
authors to be the time when this law was made, The 
fact is, that tithes were not aſſigned to any ſpiritual per- 
ſon or church in particular before the year j 200, which 
is twenty-one years after the council of Lateran was 
held. In the year 1200, pope Innocent the Third wrote 
a decretal epiſtle dated at Lateran; the purport of which 
was, that for the time to come the tithes of all pariſhes 


ſhould be paid to the perſons having curam animarum in 


the reſpeCtive pariſhes. This epiſtle was thought very 
eaſonable and juſt, and accordingly was well received, 
and became in proceſs of time part of the law of the 
land. It was this decretal then which ordained that 
every man ſhould pay tithes to his own church; and 
the circumſtance of its being dated at Lateran appears 


to be the foundation of the miſtake I have mentioned 
above. See 2 Inſt. 641. | 


t In this opinion Lord Cake, Hobart, and many other 


reſpectable lawyers concur with our author; but Dr. 


Prideaux differs from him. See Prid. 302. 
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DIALO GSE n. 


the ſaid ſevering of pariſhes, might have given his 
tithes to what church he would, becauſe he was 


bound to no church in certain: ſo may they do 


now, that have lands that lie in no pariſh: for 
they be at liberty to aſſign them to what church 
they will, as all men were before the ſaid 
law made, that tithes ſhould be paid to the 
proper church, And if the archbiſhop ſhould 


have right to them, becauſe no man can of 


right claim them, then before the ſaid law made, 


archbiſhops had right to all the tithes within their 


provinces : for no man had right to any tithes, 


but by the aſſignment of the owners. And there- 
fore if the freehold, in this cafe that thou haſt put, 
be in the king, then he ſhall aſſign the tithes, 
where he will: and in like wiſe of other of his 
ſubjects, as I have ſaid before. . 
Dot. Thou ſpeakeſt in this caſe as thou were 
learned in the Spiritual law, for theſe matters per 
tain thereto, * and not to the laws of the realm. 
Stud. I ſpeak therein according to the old law 
and cuſtom of the realm, which yet continueth in 
ſuch places, as be out of any pariſh, as it did before 
pariſhes were limited, and before the ſaid law was 
made, that tithes ſhould be paid to their proper 
churches : and that there is ſuch a cuſtom, partly 
it appeareth in a caſe, that is in the laws of Eng- 
land, which happened long time ſince the ſaid law 
was made, that tithes ſhould be paid to their pro- 
per churches. | 
Doc. I pray thee ſhew me what caſe that is. 
Stud. In the twenty-ſecond year of king Edward 
the third, in the book of Aſſiſe it appeareth, that the 
king granted the tithes of certain aſſerts, that were 
newly taken out of the foreſt of Rock, to a provoſt, 


— — 


— 


„By the canon law, all tithes ariſing in an extra- 
parochial place belong to the biſhop of the dioceſe in 
which the place lies, 2 Inſt. 647. 5 : 
| | | an 
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ADDITIONS, CHAP. XII. 


and he thereupon brought a Scire * againſt di- 
vers, that took the ſaid tithes, returnable into the 
Chancery : and there exception was taken, that the 
ſuit pertained to the ſpiritual court, and not to the 
Chancery: and it was anſwered again, that that was 
to be underſtood, where the ſuit was taken againſt 
them that ought to pay the tithes, and not where it 
was brought againſt them, that were wrongful ta- 
kers of the tithes. And thereupon the defendants 
were put to anſwer, and pleaded to an iſſue, which 
was ſent down into the King's Bench to be tried 
according to the law,and there the defendants made 
default: whereupon the plaintiffs prayed execution, 

And in this caſe Thorpe ſaid, "That the old law 
% hath been alway, that the king i in ſuch caſeſhould 
<« aflign the tithes where he would.” And that ſay- 
ing I take to be underſtood, where the freehold is 
in the king, as I have ſaid before. And though the 
ſaid caſe be not judged, yet it appeareth thereby, 
that the king made aſſignment of tithes, which was 


339 


admitted to be good, ſo that the parliament ſhall not 


need to meddle therewith, unleſs it be his plea- 
ſure to aſſign them by authority of his parliament: 
as he may do, if he will, to make his letters pa- 
tents to be of the more higher record than they 
ſhould be without the parliament. 

Doc. Truth it is, that the king nd other 
owners and poſſeſſioners of land ſometime paid their 
tithes to what church they would : but when it 
was ordained by the church, that tithe ſhould 
be paid to their own church, then the people were 
bounden by that ordinance to pay them accord- 
ing, and ſo they did; and therefore if there were 
a law made now by the church of ſuch particular 
tithes, as yet remain ſtill out of any pariſh, that 


Ante, P · 337» 


they ſhould be paid to the pariſh next adjoining, or 


to the ordinary, or to the metropolitan, or in ſuch 
other manner as the church ſhould think reaſon- 


able: methinketh it were a good law, and ought 
to be obeyed as well of the particular tithes, as it 


was firſt of all tithes generally. And if the church 
7 5 may 
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may make a law therein, then methinketh the 


parliament ſhould have no power to make any law 
therein. | Fo. 

Stud. When the church had ordained, that the 
tithes of every man ſhould be paid to their own 
church, and the people received that law, and paid 


their tithes according: then by that aſſent the law 


was confirmed : and if the church would not have 
made that law, I think the parliament might: for it 
was for the reſt and quietneſs of all the people: and 
then none might have refuſed that law ſo made by 


parliament: but to the law made by the church 


ſome did not obey, but paid their. tithes to other 


2 Black, Com. 


29s 


Ante, 336. 


church of ſuch tithes, nor pull the liberty from 


churches as they did before. And thoſe churches 


unto this day have good right to thoſe tithes, as 


portions belonging to their churches, though the 
ground Jie not within their pariſh : and ſo hath 
the king and the owners and poſſeſſors of ſuch 


waſte grounds, that be out of all pariſhes at this 
day, good right to aſſign the tithes thereof, where 


they will.“ For as to thoſe grounds they never re- 
ceivedany law to the contrary: and fo I think it 
bindeth them not in that behalf, And no more 
ſhould any new law do, that were made by the 


them to aſſign them where they will, without their 


aſſent. And where thou ſayeſt, that if the church 


may make a law of a thing, that then the parlia- 
ment hath no power to make any law therein, I 
think that ground holdeth not: for if the church 
would grant a diſme to be paid to the king, it were 


well granted: but if they would not, the parlia- 


ment may. And in like wiſe though the church 


; hath made a law, that curates ſhould be reſident 


— 


*. See now the ſtat. 2 & 3 Ed. 6. c. 13. by which it 


appears that the tithes of catile depaſturing in a waſte or 
common extraparochial, or if the pariſh is unknown, 


are to be given to the parſon of the pariſh where the 
owner dwells. 2 Inſt, 651. = 


upon 
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ADDITIONS, CHAP. XIII. 


upon their benefices;“ yet the parliament hath 
alſo made a law, that they ſhall be ſo, + and both 
laws ſtand in good ſtrength and effect, as I ſuppoſe, 
And in like wiſe it is of the ſtatute of uſury, 
which was made in the tenth year of king Henry 
the Seventh, | : 


ADDITIONS, CHAP. XIII. 


Concerning the power of the parliament and the ſpi- 
| rituality. | 


DoF. HET HE R may the parliament 
prohibit, that none ordinary, nor 


none other, that hath power to viſit, ſhall not take 

any money or penſion of the houſes or places, that 

they viſit, at their viſitation. | | 
Stud. 1 think the parliament hath good power to 


do it. For the money that they receive, though it 
be given by occaſion of a ſpiritual thing is tem 


poral, and is under the power of the parliament, as 
all temporal lands and goods be. And if there be 
a cauſe reaſonable why they ſhould make that pro- 
hibition, then it bindeth as well in conſcience as 
it doth in the law : and an example is thereof by 
probate of teſtaments. For though the probate be 
a thing ſpiritual, yet the parliament hath of late, 
as it might lawfully do, ſet a pain, that none ſhall 
pay for the probate above a certain ſum limited by 
the ſtatute . And alſo by the ſtatute that is called 


in 


— 


* 


* Vide Athon. 36. and Gibſ. 827. on this head. 
+ See ſtatute 21 H. 8. c. 13. commonly called the ſta- 


tute of non-reſidence explained by 25 H. 8. c. 16. 28 
H. 8. c. 13. and 33 H. 8. c. 28. It likewiſe ap- 


pears to be the intention of the Common law, that 
a parſon ſhould be reſident upon his cure as it has pro- 


vided a writ for his diſcharge, in caſe he is choſen 


to any civil office, 2 Inſt. 625, 
t The author, I apprehend, here means the ſtatute 
21 JI. 8. c. 5. an act upon which Dr, Gi&/or has the 
2 3 fol- 


21 lac. 1. c. 17. 
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Aboliſhed but 
vide ſtatutes 
37 H. c. . 
13 Eliz. C. 8. 


12 Car. 2. c. 13. 
and 12 Ann. 
ſtat. 2» C. 16. 
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Ante, 32. 211. 
2 Inſt. 583. 
587. 


DIALOGUE IE. 


in 1 Statutum de Caroli de aſportatis religioſorum, 


it is enacted, That no houſe of religion of beyond 


the ſea, ſhould from thenceforth, under colour of 


viſitation, or other colour, ſet any tallage or im- 
poſition upon any houſe of religion, that is ſubject 
unto it in England, upon the pain to forfeit all 
that it hath under the king's power. And the 
ſtatute will further, That nevertheleſs the ſaid ab- 
bots and priors aliens ſhall not ceaſe of their vi- 
fitation within this realm : ſo that they bear no 
money nor goods from the houſes in England. 
And methinketh, that like as the parliament had 
then power to prohibit, that the abbots and 
priors aliens ſhould not under colour of viſi- 
tation or otherwiſe, ſet any tallage or impoſition 
upon any houſe of religion to them ſubject in 
England, that the parliament may now as well 
prohibit, that none under colour of viſitation, or 
otherwiſe, ſhall take of any houſe of religion or 
church, that they ſhall viſit, any ſum of money, or 
other ching. whatſoever it be. For methinketh, 


that the reaſon in the one caſe, and | in the other, 


1s all one. 


Dea. It ſeemeth nay, For at the making of that 


ſtatute the parliament intended principally to pro- 


vide, that no goods ſhould be conveyed out of the 


realm by any religious perſons, which they didſome 
time under colour of viſitation : but in this caſe it 


— 


following obſervation, viz. that the fees given by it, are 
become much too ſmall by the great alteration of the 
value of money, and the price of things, and therefore, 
tie rule now is the known and eftabliſhed cuſtom of 
every place, provided it is reaſonable. Gibſ. 487. 
The ſtatute therefore is not at all to be depended upon. 
But if the reader wiſhes to know the fees and expences 
in obtaining the probate of a will, particularly in the 
prerogative court, he may find them ſet down in a table 
by Mr. Lovelajs in his Law of Inteſtacy and Wills, 


P · I - — 
needeth 


ADDITIONS, CHAP. XIII. : 


needeth not to provide any remedy in that behalf, . 
as it is evident of itſeif. For there be no goods 
conveyed out of the realm by reaſon of ſuch vi- 
ſitations. ” | 

Stud. Though the principal intent of the ſaid 
parliament was to provide, that no goods ſhould 2 Inſt. 583. 
be conveyed out of the realm by religious perſons : 
yet as for a ſpecial ſurety that it ſhould be ſo, they 
thought it neceſſary to prohibit, that the head 
houſes of beyond the ſea ſhould not by colour of 
their viſitation in England do it. For they thought 
that that was a ready way to bring the money into 
their hands, that they might after carry it with 
them into their country: and ſince the parliament 
had then authority to prohibit, that the ſaid viſitors 
ſhould not, by colour of their viſitations, gather 
any tallage or impoſition ſet upon them, that they 
viſited in England : why might not the parliament 
now likewiſe prohibit, that the viſitors, at their 
viſitations, ſhould gather no ſuch tallage or im- 
poſition, as hath been ſet in time paſt upon ſuch 
houſes and churches as they do viſit. For certain 
it is, that at the beginning of viſitations no ſuch 
impoſitions nor penſions were paid : but that they 
have been brought up fince that time, either at | 
the motion of them that were viſited, to the in- \ 
tent that they might thereby have the more favour 
of their viſitors, or elſe by power or compulſion 
of the viſitors, or for their ſingular lucre, or 
haply by both ways. But what way ſoever it 
began: if it ſhould hereafter come to the point, 
that the viſitors at their viſitations, by reaſon of 
the ſaid impoſitions or penſions, ſhould be in- 
clined to any ſingular affection, and ſo to forbear 
the good reformations, that they ought to look 
to in the monaſtries and churches that they viſit, Ante, 211. 
whereby evil-doers ſhould take boldneſs to con- | 
tinue in evil, and well-doers be diſcouraged from 
their virtuous exerciſes in the ſervice of God, I 
ſuppoſe verily, that they that by good authority, 
and with a charitable intent, would take the ſaid 
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DIALOGBUE I 


impoſitions and penſions from the ſaid viſitors, 
ſhould deſerve thereby right great thank, and re- 
ward of God. But I truſt, there ſhould be no 
ſuch cauſe to move them to it. And now I in- 
tend thus to make an end of the authority of the 
parliament for this time, and will aſk of thee but 
one ſhort queſtion concerning the matter that we 


treated of in the firſt addition, and ſo commit thee 


to our Lord. 

Doe. What is that? 

Stud. It is this: If a curate ſince the ſtatute of 
mortuaries, thinking the ſaid ſtatute to be againſt 
the liberty of the church, perſuadeth his pariſhens 
to believe, that all they that keep the ſtatute, ſtand 
in the cenſures of the church, and thereby in- 
duceth many of them, ſpecially at the point of 
death, to recompence him as much as their mor- 
tuaries by eſtimation would have amounted to: 
whether hath he good right to thats that 4 is given 
under that manner ? 

Doct. If it be as thou ſayeth, that the ſtatute 
ſtandeth with conſcience, then hath he no right 
thereto in conſcience. For he cometh to it by an 
unjuſt means, and grandeth himſelf for the having 
of it, upon an untruth : and fo the giver is de- 
ceived in his giſt, and therefore it bindeth not in 
conſcience, though it bind in the law. And 1 
ſuppoſe, that though the curate ſay, as he thinketh 
therein, that yet it ſufficeth not, but that he is 
bound to reſtitution, for ignorance, as methinketh, 


cannot excuſe the reſtitution, though peradventure 


it may excuſe him, that it ſhall not be in him any 


deadly fin. 


Stud, I think it be as thou ſayeſt, and as it is in 
this point, it is in divers other articles, upon the 
ſaid juriſdictions. Wherefore methinketh it 
would be more plainly declared in many things 
what belongeth to. the one juriſdiftion, and 
what to the other, than it is yet, as I have ſaid 
Wnt and that hath cauſed me to treat farther 

this 


AD DIT IONS, CHAP. XIII. 


this matter now at this 22885 than I thought to 
have done. 


Dae. I think it be as then ſayeſt: but if 1 


might be ſo bold, I would deſire to know thy 
mind in one thing and no more, and that is 
this: Of what effect the ſtatute is, that was 
made the 2 Hen. V. ch. 1. whereby it is en- 


acted, That ordinaries ſhall have power by the 


king's commiſſion ro inquire of the hoſpitals of 
his foundation and of their governance, and to 
certify the king in his Chancery thereof. * And 
of hoſpitals of others foundation they have power 


to enquire, and do correction after the law of 
holy church. 


Stud. At a leiſure I will gladly ſhew e's my 


mind therein, but for this time I pray thee hold 
me excuſed, for I will no more ſpeak of that mat- 
ter as now. And thus God of peace and love be 


alway with us. Amen. 


3 =D 


* That is where there are no viſitors appointed, 
See ſtatute 14 Eliz. c. 5. and 2 Burn's Ecl. Law, 


p. 289. 
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. ; A 3 
Abatement. 


Ir an action real be ſued againſt any man that has nothing in 


the thing demanded, the writ ſhall abate Page 32 
But not by alienation of the tenant hanging the writ 33 
Nor by his being made a knight - - Lia. 
Nor by a woman's taking-a huſband, pendente lite Thid. 


But if demandant or plaintiff enters into the thing demanded, 


hanging the writ, it abates it „ Ibid. 
See Formedon. 
| Abet. Ts | 
Abe C/ “ 32. 21x 
© Ee „„ YH 
How acceſſaries ſhall be tried = 9 i 32. 
Aion. 


If Fohn at Stile lets a chamber to Henry Hart, and it is agreed 
that ſaid Henry ſhould go to board with ſaid John, and ſaid 
Henry to pay for the chamber and boarding a certain ſum, &c. 
this is properly called a concord, and an action lies 176 

If a man ſays to another, heal ſuch a poor man of his diſeaſe, or 
make an highway, and I will give thee thus much, an action 
lies, and there is no occaſion for the promiſe to be in writ- 


in - - — 179 
But if two come to a ſhop, and one of them contracts for 3 5 ; 
and the ſeller does not care for truſting him, whereupon the 
other ſays, let him have them, and I will undertake he ſhall 
pay you. This is an agreement within the ſtatute, and muſt 
be reduced into writing, in order to ground an action id. 
If a man ſays to another, faſt for me all the next Lent, and I will 
give thee 2015. and he performeth it, an aQion lies 1 a 
W n 


* . : 
1 3 "= > 
— * * — c * 3 
ae EEE . . — oe 
” 


And likewife if a man ſays to another, marry my daughter and 


I will give thee 201 5. an action lies, but the promiſe muſt be 


in writing - Page 180 
No action lies upon a decree made by convocation - $91 
Ses Nudum pactum and Promiſe. 
iminifirater : 
Shall have goods and chattels ag | 5 5 ” "a1 
Muſt pay debts according to the common law 227 
May be charged to him that can ſirſt get tis . againſt 
him — . 
| Aiel. 7 
Writ of, fallen into diſuſe „% - IQ 
Alien. 
How the ſons of an alien ſhall inherit : N 21 
| Amerciament: 
For amerciament in a ht, the lord may diſtrain = I2 
But for amerciament in a court baron he cannot diftrain, unleſs 
by . pd - Ibid. 
See Debt and Diſreſ. 
i | Annuity, | 
For an annuity a writ of annuity is this proper action go 
Is not aſſets 5 | 8 * 
Is no freehold — — - Ibid. 
Cannet be put in execution — — I bid. 
Nor be entailed — „„ — Tbid, 
Appropriation « 312, 313 | 
Atainder. 75 | 
Of the ſon the land ſhall eſcheat that the father hath, og he 
has other ſons - . 29 


1 


1 D K * 


Atlaint. 
How far in uſe Ke, - f | : Page 52 - 
Attornment. e 
To tenant for life is attornment to him in reverſion 162 
Now almoſt rendered unneceſſary by ftatute = Bait 
B. 
Bail ie. 


What acts of a bailiff of a a manor are 3 and was not 238 


Bailment. 


How a man ſhall be be charge upon bailment, or finding che goods 
of another — 2225 223 


Boftard and Baſtards. 


Is he who is born before en „ nne 
Cannot inherit. - * lid. 
If a man is certified baſtard by the 3 he is bound by that 
certificate, becauſe it is the higheſt trial of baſtardy 117 
But if baſtardy is laid in one that is a ſtranger to the writ, the 
baſtardy ſhall be tried by twelve men, by which he in whom the 


baſtardy is laid ſhall not be concluded, becauſe he cannot have 
an attaint — = 


Father may leave goods t to his baſtard 1 


Ifa man give all his lands and goods to his children, e 4 | 
baſtard mal have any part - ” pa 


Bs. 


Patron ſhall have Gx months to preſent to a benefice 201 
From what time the ſix months ſhall be accounted in caſe of 
death, creation, ceſſion, reſignation, deprivation, or union 202 


There can be no union of a benefice but the patron muſt have 
knowledge - - Ibid, 


A be. 


21 * * * 


A benefice is void when a parſon is made a biſhop without a com- 


mendam | Page 218 
So if a parſon accepts another benefice without a licence bid, 
Or reſigns i — „ #0 


Or is deprived | - mls Ibid, 
ow | See Preſentation. 


| Bend of Cera. | | 
How it ſtood at common law, and how it ſtands at a day 96 


Billa vera. 


The effect of e ee ee 3s "hips" tho 


| Biſhop. 


Biſhop may examine the ability of the incumbent ; and if he find 
him by examination not able to have cure of "ſouls, he may 
then refuſe him, and the patron muſt preſent another ; and 

i if he is able, then the-biſhop muſt admit and inſtitute him 190 

Of what goods a biſhop may wks a gift or e and of 

what not | — 225 


% 


Borrower and Tad. | 


If a houſe by 8 falls upon a horſe that is borrowed, who 


hall bear the loſs — wy. — 222 
Bulls. | 
No bulls can be brought from Rome Es 216 
: | 8 See Excommunication. 
Capias ad ſatisfaciendum where it lies — 30 


Cbanceij. 


Is 


W 


T N 5 1 . 


. Chancen. 


Cannot examine a judgment at law : - ,\ Page. 51 

But if unfairly obtained, may prevent any advantage being taken 

of it 5 1 56H 32 
Chancellor 


| Is made by delivering the great ſeal to him, and taking an . 
to ſerve the King and his people faithfully in his oſſice 19 | 


Challenge. 


Where a challenge may be taken on default of hundredors 24 
How many jurors may be challenged upon an indictment or ap- 


peal 1 8 - DE OY 0 
cue. Uſe. 
7 What diſpoſition ſhall be good as a charitable uſe = 226 
: | Church. - 248, 249 


/ 


Civil Law. 


In the civil law, if a man have another's goods with a title three 
years, thinking he has right to them, it gives him a title 70 
What cedere bonis is - V 2 | 


6 Clauſum fregit. 
Where it ls inn # . 
30 Clergyman. 
5 How a man may be puniſhed for laying violent hands upon a 
elergy man - - - 205 
s bound to contribute to parliamentary or parochial 9 - 


tions = ,- -- * : 
| Eccleſiaſtical 


Eccleſiaſtical court cannot award damages for beating a clergy. 
man - 1 - Page 319 


Habits of - — : 3 Jbid. 
Cannot be impannelled upon a jury — - 334 


But may be joined with laymen upon a writ to enquire, de jure 
patronatus - =— „ d 
Or in mandates for inquiſitions to be made of ee Ibid. 


* 


7 Condition. | 


If a man enfeoffs another in fee, upon conditicn' d the; t he ſhall not 


alien, the condition is void - 67. 89. 212 
So if he deviſes in fee upon condition that the deviſee {hall not 
alien - . 6 
No man ſhall take advantage of a condition but he who is 5 
or privy ; — 101 
If a feoffment is made upon condition that the feoffee ſhal pay 
rent to a ſtranger, if the rent is not paid, the feoffor may re- 
enter by virtue of the words upon condition 163 
If a condition is broken, it is lawful for the feoffor to re-enter, 
by which re-entry he diſproves all meſne acts — 210 
If there is a condition upon a gift in tail that the donee ſhall not 
alien by feoffment in fee or fine at common law, the condi- 
tion is good. | | - 213 
So a condition that! is 3 to 90 mortmain, is good 214 
So a condition which reſtrains alienation to a particular man is 
good - - ATE Ibid. 


Colour. 


Giying of colour, why it is, and to what rape 273 274 
| 276, 277. 278 


Contra@. 


% 


To woke a good contract, there muſt be quod pro quo 180 
dee Nudum patium. 


. 4 


 Copybaid, 


180 


hall. 


” . 1 Soup ow y wy, 


I N Dp E > 


Copybuld, : | 
Sprung from villainagge „ Page 157 
Cuſtom is the life of a copyhold 3 — Thid, 
Is held at the will of 8 8 lord, een to the cuſtom of the 
While the ſervices are e performed, copyholds have a ſure eſtate 
„ = = | a Ibid. 
| Coſenage, | 
Writ of, fallen into diſuſe \ = - — 141 
Counſel 
For priſoners on an indictment or appeal »„̃ᷣj 1 
| Court. 
Gurt Baron | { 
Incident to every manor =_ 1 4 gh 4 
| County Crurt | 
Is in every ſhire TE , S 
| Court of King's Bench, | 
Chief me of, is made by writ 555 _ Eid. 5 
5 | Court of l | 
Incident to a fair and market — Did, 


Court Spiritual 


May hold plea of a cemporal thing, but muſt Judge after the tem- 


poral law = 187 
Cannot award damages 1 — — 205 
AS A ſuit 


LN E X. 


A ſuit will be there for calling anoti:er whoremaſter Page 228 


A cuckold - - — Ibid. 
Or a cuckoidy knave - „„ Ibid. 
Or for calling a woman a whore (except in London and South. 
wart) „ 1 - id. 
A jilt £ — c — _ — #hid. | 
A ſtrumpet 55 8 = Suid; 
A bawd 2 — 3 Thid, 
So likewiſe for calling a clergyman an adulterer or an heretick 
Ibid. 


ON 


See Clergyman, Prohibition, and 
Mortuary, and Perjury. 


Curieſy | by—Tenant. 


A man ſhall be tenant by the curteſy of a fee ſimple, fee tail ge- 


neral or ſpecial - - 21 
M.uſt have a child by his wife 5 | bid. 
A man ſhall not be tenant by the curteſy of his wife's land, un- 
leſs he has poſſeſſion in deed — 145 


But he ſhall be tenant by the curteſy of a rent, though his wife 
die before the day of payment; and likewiſe of an advowſon, 


though ſhe die before the avoidance - tid. 


Qu. Whether he ſhall not be tenant Sy the curteſy, notwith- 
ſtanding the advowſon becomes void during the coverture, 
and the wife dies after the ſix months paſt, and before any 
preſentment by the huſband, and. the ordingry preſents by 


lapſe Lid. 
| 880 Waſte, Preſentation and Truſt, 
Cuflom 
Againſt God's law is void — — 15 
Cannot be changed or altered without the aid of parliament 20 
Of borough Engliſp, what - - F 
Cannot break a poſitive lar — - 246 
Cuſtom of London. 


By. the cuſtom of Londen, freemen by their teſtament ;nrolled 
may quan their lands to whom they, will, except to mort- 
main; 5 


V 
main; and if they are citizens, may bequeath them to'mort- 
main - _— | „ 58 
5 Damages. 2 55 


If n for term of life is diſſeiſed, and die, and the diſseilor 
dieth, and his heir enters and tüte the profits; and after the 
e e recovers the land againſt the heir, by can recover 


no damages „ 
For breaking pound the diſtratnere {hall recover treble damages 
if the beaſts are impounded for rent - 3 1 
Debt 
Lies — a gaoler for an eſcape | : | — 232 | 


Lies for an amercement in a court Boe 


| Deodand. 


Deodand is forfeited to the king, unleſs lords of franchiſes are in- 


i titled to it by grant - 111. 269 
Dieſcent. 
| By the laws of deſcent, the eldeſt fon is only heir to his anceſtor 
y "8 
. And if no ſons but daughters, then all the daughters are heirs 
id. 
do if ſiſters and others kinſwomen 3 e Jos 
Lands cannot aſcend from ſon to father or mother, nor any other 
anceſtor on the right line - Ibid. 
＋ How brothers ſhall inherit each other Ibid. 
20 How the inheritance ſhall be when nee takes by deſcent 
35 or purchaſe 21 
46 He 45 makes continual claim ſhall not be barred by a deſcent 
ca — — 8 
ä 4 


Diſagreement: 1 


A biſhop of 2 devile or remainder that is made to him and the 
dean and chapter, may not diſagree” without the chapter 


207. 209 
Aaz Nor 


1 N D. Ex x. 


Nor can the dean of a deviſe or remainder made to him and the 
- Page 


chapter 

Nor can the maſter of a college of a deviſe to him and his bre- 

thren diſagree without the brethren 

See Biſhop. 
| Diſceit. 
It ſeems that if a counſellor gives counſel which he knows to be 
wrong, he is liable to anſwer in an action of diſceit 159 
. | © 

If the dean will ane in the lands that he has by deviſe or re- 
mainder, that diſclaimer without the chapter is void 208 
And if a maſter of a college will diſclaim in the lands that he 
has. by deviſe or remainder without the brethren, it is void 
Ihid, 
But the dean may refuſe to take a gift or grant of lands or goods, 
or of a reverſion made to him and the a Ibid, 
In a præcipe quod reddat - VHF. 

Dlſciſn. 
What title diſſeiſor has - = 32 


If a diſſeiſin is made to another man's uſe, he to whoſe uſe the 
diſſeiſin is made hath nothing in the land, nor the diſſeiſor til 


he agree - - 207 
D ref | 

May be for rent reſerved ons gift in tail, leaſe for life, years ot 

at will — 23 

May be of the beaſts of a ſtranger 1 - N 

Cannot be taken on an obligation or contract „„ . 


May be taken for damage feaſant, and if reaſonable, tender of 
amends is made by the owner before the beaſts are impoundec 
and the diſtrainer accepts it, he is not bound to reſtore 125 

A man may diſtrain for real ſervice, ſuit of court fealty, _ of 


lief 8 85 | 
155 | 8 No 


* 


+ « 


| I N D N © 
No diſtreſs can be taken for rent but by him who has the rever- 
ſion, unleſs a diſtreſs is expreſsly reſerved Pages 23. 126 
No diſtreſs can be for rent reſerved on a leaſe for years after the 
determination of the leaſe, unleſs the diſtreſs is made ſix 
months afterwards, and during the. continuance of the land- 
lord's title, and the poſſeſſion of the tenant from whom the ar- 
Tears are due - - 12 


If a townſhip is amerced, and the neighbours afſeſs a ſum cer- 


tain upon every ind and agree, that if it is not paid by 
ſuch a day, that certain perſons ſhall diſtrain at ſuch a day 
the diſtreſs is lawful 2 - 128 
Ifa man makes a gift in tail to another, reſerving fealty and cer- 
tain rent, and after he grants away the fealty, reſerving the 
rent and reverſion to himſelf, he may diſtrain for the rent bid, 


A diftreſs may be for a rent ſeck | - . 
And if rent is aſſigned, to make a partition or aſſignment of 
dower legal, a diſtreſs may be taken for it - Ibid. 


A man cannot diftrain in the night but for damage feaſant 7b:4. 


No diſtreſs of cattle can be driven out of the hundred where it is 


taken, unleſs to a pound overt in the ſame county, within 
three miles diſtance, - 5 ne” 1093 
| See Amerciameni. 

3 Dower. 


Wife intitled to one third of the huſband's inheritance for her 


dower - - : 5A 3 5 
May be of a ſeiſin in deed or law 


145 
Wife muſt be of the age 0 nine Jean at the death of ber "as 


band 22 
By the common law, a woman was not intitled to damages in 
dower 140 
But they are now given by the fans of Merion Ibid. 
Immediately after the death of her huſbdand, the widow ought to 
have her dower if ſhe aſk it — - Ibid. 
She is intitled to coſts, as well as damages - Ibid. 


Can recover damages from the death of the huſband only where 
the tenant cannot ſay that he is and hath been ready to 2 
dower os 


See Trufl and Gaveltind. 
A a 3 | E. 


1 * D E- Ks ol 


E. 
Eafter, ww 
F caſt of, 3 it ſhall be celebrated | : - | Page 325 
Eſcheat: 
If there i: is no heir general or ſpecial, the band eſcheats to the lord 
Eflopple, | 5 
Where it will bind, and where not 36 
Exchequer. 
No officer of the exchequer ſhall put any clerk under him but 
ſuch as he will anſwer for - - 233 
| Excommunication 
Is no plea i in a qui tam — 3 16 


He who is excommunicated for a wrong, if he is able to make 
ſatisfaction, ought not to be aſſoiled, unleſs he does ſatisfy 204 
But if he is not able to make amends, he muſt be aſſoiled, if ſuf- 

ficient caution is taken to ſatisfy — I bid. 
A man cannot be excommunicated for debt or treſpaſs _ /7 
In what caſe the king may write to the ſpiritual judge, command- 


ing him that he make the party his letters of abſolution, upon 
pain of contempt - Ibid. 


For a wrongful excommunicat ion, præmunire lies, or the ſpiritual ' 
judge may be puniſhed by an action upon the caſe or an in- 
dictment _ — — 205 


Where the ſpiritual court ought to make abſolution without an 
ſatisfaction - iid 


A man may be excommunicated for not incloſing the church- 
yard, or not repairing the church N Ibid. 
In what caſe an action will lie for refuſing to make the party his 
letters of abſolution — 206 


The law will not ſuffer an excommunication to be certified un- 
der the pope's bull - - 218 


Executor 


he may pay him without danger 


N X 


Executor | 
Intitled to goods and chattels real and perſonal Page 21 
Not aaiwerable for the treſpaſs of his teſtator - 
Muſt pay funeral ex ences before all other aye: # — 
Has he whole diſpoſition of the goods of the teſtator 131 
Has authority to recover all debts due to the teſtator Bid. 


Where debis are in equal degree, muſt pay him that can firſt ob- 
ain judgment ON - FR, 132 
Has a power to delay actions by eſſoin, imparlance, or dilatory . 
plea WS | 


| 5 ks 133 
Is guilty of a devaſtavit if he pays legacies before lawful debts 


Cannot pay a debt upon an obligation whergof the day is yet to 
come before one that is paſt ; but if he to whom the debt is o- 
ing forbear till after the day of the other obligation is paſt, then 


— id, 


May bear a lawful but not a covenous favour to a creditor Vid. 


Is now liable to pay debts upon ſimple contract = 126 


3 
Should be careful how he pays legacies where his teſtator dies 
much. indebted, without taking ſecurity to refund, or put- 


ting himſelf under the direction of a court of equity Ibid. 


Damages recovered in an action are but a chattel, and go to the 
executor - - | 137 


The coat armour, ſhield and ſword, and ſuch things as are ſet up 
at the burial of noblemen, belong to the executor 309 


F. 
Fair. 


By a contract made in a fair, the property is altered except in 


certain caſes i - if 69 
Cannot be ſevered from the reverſion 8 128 : 
Felony , 
To ſteal to the value of 12 d. or above, is ſelony — 20 


A a 4 5 Feoffment, 


IN D Þ- Kb 
| TFeoffment. | 


A freehold cannot paſs by feoffment without livery of ſeiſin on 
the land. or in fight of it - = Page 23 


A feoffment of two acres of land lying in two counties, and li- 
very only of one in the name of both, the acre only paſſes of 
which the livery is made - — 174 


But it had been otherwiſe if both acres had been in one county 


And if the ſcite of a manor extends into two counties, and livery 


is only made of. that part which lies in one county, yet the 


whole manor paſſes ST - id. 


By a feoffment of a manor, the advowſons paſs as incidents 59 
But in the caſe of the king they do not t paſs, unleſs they are ex- 
preſsly named - — . Thid, 
By a feoffment to two men and a woman in fee, and the inter- 
marriage of one of the men with the woman, and the alien- 
ation and death of the huſband the woman only intitled to 
15. 3d. 61 


But if the intermarriage had been before the firſt feoffment, 


then the woman, notwithſtanding the alienation, would have 
been intitled to a moiety - Via. 
If a man makes a deed of feoffment to another, and deliver the 
deed to him as his deed, he to whom the deed is delivered has 
no title before livery of ſeiſin made to him, but he may oc- 


cupy at the will of the feoffor 5 173 
Now almoſt ſuperſeded by leaſe and releaſe. = 
Fee Simple 
Is the weben eſtate in the law | = 
8 | Fees 
For probate of a will 


Fieri Facias, 


Where it lies e — 


— wed 


1 N Dine 


„„ — 


At common law a ſtranger had only one year after a fine levid to 
make their claim - Page 68 
Has now ſive years 1 — Tbid. 


Am entry to avoid a fine muſt be an actual entry * Did. 
If a feme covert for dread of her huſband, or by compulſion of 
him levy a fine, yet the woman after her huſband's death 


ſhall not be «dwitzed to avoid the fine 266 
| Forcible Entry. | 
For Grcibly entry without title, a man may recover treble da- 
mages, and treble coſts _ TE T7, © 
Farſrtture, 
If a a man is outlawed for felony, he forfeit real and perſonal | 
eſtate to the lord - - 28 
Goods ſtolen and ſeized for the king, or waived, are farfeited to 
the king, unleſs an appeal or indictment is ſued f 111 
Of life, lands, and goods, for murder - - 229 
| See Outlatury. 
Formedon. | ; 


If tenant in tail is diſſeiſed, and the diſſeiſor dies ſeiſed, the heir 


may bring a formedon— i 55 
No damages in a formedon = Tbid. 
In formedon, if plaintiff does not make himſelf hele to him that 

was laſt ſeiſed, this may be pleaded in abatement - 1322 
Now ſeldom brought 8 - | 55 

| "Frank Fee. 
Land which is frank fee' is not pleadable in a court of ancient de- 
| meſne = < 107 

| | Freehold, 

How it will pas > «8 


ADA.” 


ND 1 5 
G. 
Gaols. 


Goals ſhall be aCjoined to the hires, and the ſheriff ſhall have 
the keeping of them, and muſt put in ſuch under-guardians for 
which they will anſwer _ - - Page 233 


, 


Gavelkind. 


By the cuſtom of gavelkind, all the brethren mal inherit toge- 
ther 8 
And if the father is hanged for felony, the ſous ſhall "PE, 4 5 
not if he is hanged for treaſon ; 35 
In gavelkind the wiſe ſhall have half the huſband's land, as her 
dower while ſhe remains ſole „ 
And the huſband half the inheritance of __ wile, though he have 


no iſſue Ibid, 
By the cuſtom, an infant of the age of blen, may make a feof- 
ment Ibid, 
Divers lands diſgavelled i in Kent © 58 
: ? General Iſſue, 
In aſſiſe, what . - — 272 
In treſpaſs, what — 


275 
No 18 can be pleaded which 058 0 to the n iſſue Jb1d. 


Gift. 


If a gift i is made to a man who refuſeth to take it, the git is 
void - — 207 


And if it is made to a man who is abſent, the property veſts in 


him till he diſagrees — — 1 id. 


5 Grants n 


| 11 4 grants to donees in tail that they mal not "Ui puniſhable 
in waſte, it is void — — 104 


Goods 


3 


3 NN: D: EE: Mn 
| Goods Dereli. 
If goods are found which were left by the owner as forſaken, 
Who hath right to them? gn > Page 255 
H. 
Heir 
May have goods by cuſtom _ - BY 228 
Who is „ 


5 | 256 
If the father bind him and his heirs to the payment of a debt, and 
die, in that caſe the ſon ſhall not be bound to pay the debt, 


unleſs he hath aſſets by diſcent from his father 264 
Where a man is vouched as heir, he may enter, as he that hath 
nothing by deſcent — = - | Sid. 
Heretick and Here). 
An heretick cannot make executors 5 LW. 177 
May be puniſhed by eccleſiaſtical cenſures - 198 


And if an beretick- in maintenance of his errors ſets up conven- 

ticles, and raiſes factions, he may be indicted =« id. 

Denying the Trinity is an hereſy which may be puniſhed by the 
Civil magiſtrate „ - 


bid. 
Herioi. 
For heriot ſervice, the lord may diſtrain or ſeize | 128 
But for heriot ſervice he can only ſeize J»; : © 
Hoſpitals. 


Ordinaries to enquire of hoſpitals unlefs there are viſitars ap- 
pointdgſgd | 4 344 ; 

Hundreds | 

To be adjourned to the counties 


„ 2 
And if the ſheriff holds them in his own hands, he muſt 15 


e hol put in 
ſuch bailiffs for which he will anſwer Thid. 


Huſtand 


EN D FE 


Huſband and . Je. 


Huſband abſolutely intitled to chattels W of his wife by 


the intermarriage — — Page 21 

And to her chattels real, if he ſurvives her = Ibid. 

But if he gives them away, the intereſt of the wife is determined 

1 _#ial, 
8 If the wife diſagree to a gift, and the huſband agree, the gift is 
| good - 208 


F If Iands in eaſe of a N and iſh are charged with damages, 
or charged with more rent than the land is worth, and the 
huſband dies, the wife ſhall not be ſaddled with the damages 
or rent, if ſhe refuſe the occupation of the ground after her 
huſband's death - F ù "1 
And if the huſband outlive the wife, and make his executors, and 
die, the executors may refuſe the leaſe if they have not goods 


fufficient to pay the rent - 209 
Whether the wife may give away goods 240 
MN a gift between huſband and wife is good 5 
5 
| |  Indiament 
| | | Wanting what ts, good. 3 — | — 279 | 
peer Es 55 
Shall not be barred by a deſcent caſt - | 48 
The feoffment of an infant is not void, but voidable 62 


'The age of an infant, to give or ſell bis land, is twenty-one 195 
But he may be charged for his meat, drink, or apparel, before 


that age - - Ibid. 
May act as executor at ſeventeen 5 Ibid. 
Is 25 of age in the civil law till N five - I lid. 
May diſagree to a gift ö 3 208 
Where he ſhall be excuſed of corporal pay: | -_ 2 
Is puniſhable for an eſcape „%% 
Is ſuppoſed to arrive at years of dibcention at fourteen 254 
But may be capax doli before Mid. 


Inſalvent 


„ > HY We ws eee eee 


* 


Tnfolvent Del tors 
| Statutes relating to = Page 87 
Intent 4 


In many caſes is void, if it be not iccording to the rules of law 
161 


A man makes a feoffment by deed indented, by which it is agreed 


that the feoffee ſhall pay to 4. B. and his heirs a certain rent 
at certain days; and if he pay not the rent, then it is agreed, 
that A; B. or his heirs ſhall enter. A. B. ſhall have this rent 
by the intent. of. the feoffor, but he cannot enter into the 
land - - 1567. 169. 172. 175. 
In felony or murder, how puniſhable formerly and at this day 229 
Is puniſhable i in treaſon 8 bid. 


Joint tenants. 


If one joint tenant receives more than his ſhare of the profits, 


the other may have an account againſt him - 54 


Jointure. 


Tenant in tail may Gulfer a recovery in order to make a Tones 
upon his wife 85 
What alienation by the wife againſ the ſtatute 11 K. 7. c. 20. 
of j a ach is . - 91 


8 | Mes. 


If a man that has land for life is impanelled upon an inqueſt, | 
and loſeth iſſues; and dies, they may be levied upon him in re- 
verſion 64 
And if huſband forfeits iſſues, and dies, they ſhall be levied on 
the lands of the yyife - = | * 


Judges 


EN: Dr © X. 
Fudge Shiritual 


Are bound to take notice of the common law Pages 173 18. ws 


| b 
Of death, where it muſt be preciſely rn = where not 230 


Jury 
In civil caſes, muſt come from the body of the county 24 
Cannot determine what is a maxim of law — "oy 
Muſt not be of affinity to the parties Mid. 
May eat, when, and at whoſe —_ - 271 
When they may be fined ; - 272 
When a new inqueſt ſhall be S - Aid. 
Jus — 
9 are grounded upon the law that is called jus gentium 
| 63. 173 
K. 
King, f 
His Coronation oath 3 ̃ 19 
Te king can diſſeiſe no man, and no man can a difſciſe the king 
1 3 
The head inevery parliament w * 


94 
The king, as lord of the narrow 4 is bound to ſcour the ns 
of pirates and robbers 


Sec Preftntient and Prerogative 


Knight Service 
Aboliſhed : - 


111 


L. 


8585 rmrFrwrM 


N ‚ ‚ 
L. 
Larceny. 


To ſteal under the value of 124. is only petit larceny Page 29 ; 


/ 


Are of four kinds. — „5 Introd. 2 
Eternal, what „ — ©» 
Eternal are the fountain of all other „ Did. 
Eternal may be known three ways „ 7 
Of reaſon and nature, what, and what not = 4, 5 
Of God, what, and why ſo called  =< SS. 
Of man, what, and why ſo called - e 10 
Common, what is ſaid to be „ — us 
5 Legacies 
To bs ſued for 3 in the ſpiritual court. - 184 
— 1 8.06. 
A term of years will paſs without livery and ſeiſin | 23 
Where a court of N will uppyi * . 64 
Marlebridge 
Statute of, a remedial law, as well as a penal one 103 
Forbid to be ſaid or heard . - 223 
If a man gives money to have maſs ſaid for him, it is a ſuperſti- 
tious bequeſt - 3 Did. 


* 


Maſter 


F 


Mafter and Servant. 

: Maſter i is chargeable by the ac of his 1 and where not 
Page 236. 246 

Shall not anſwer for the ſervant's beating of one Did. 

Shall anſwer for things bought by his ſervant, and where not Ibid. 

Shall anſwer for things ſold by his ſervant, and where not bid, 

If a fire happens in a man's houſe through negligence of a ſer- 


vant, ſuch ſervant Hall forfeit 1001. or be ſent to the hauſe of 
correction 


And if the ſervant bear fire . in the ſtreet, and te 


6 houſe of another is burnt, no action lies againſt the maſter 


Ibid, 
A man ſhall not be charged for his ſervant's robbing the cham- 
ber of a lodger, unleſs he is a common hoſtler - Did. 


Maſter's goods are not attachable for his ſervant's debts 239 
A man may have an action againſt another for retaining his ſer- 


vant after notice ——— — ol | _ 256 
| Market Overt ; 
Changes the ooparty of things where not 25 
Maxims of Law. 


| Neighbours are preſumed to know the deeds of neighbours 24 
Ignorance of the law excuſes no man, except it is invincible 79 


A common error maketh a right . Ibid, 
The law compels none to impoſlibilities - 115 
He who takes the advantage muſt likewiſe _ the mag: 
| 1bi 

A miſchief ſhall be ſuffered rather than an inconvenience 117 
No time runneth againſt the king - 218 
Malice ſupplies the want of age = om. 456 
Metr opolitan, | | | 


If it come in variance, whether he that 1s preſented be able or 
ndt, it ſhall be tried by the e but if bands is party, by 
the metropolitan | . 


Mort- 


1 ND X. 
— in aſe but cannot now be 1 


N lumen | 
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If a man who is no officer would arreſt a man who is outlawed, 
abjured, or attainted of murder or felony, and he diſobeys the 
arreſt, and by reaſon of the diſobedience is = the other is 
not guilty of murder — 231 
But if a capias is directed to the ſheriff to take a man in an action 
of debt or treſpaſs, there no man may take him, but he who 
has authority from the ſheriff; and if any man attempts, of his 
own authority, to take him, and he reſi ed, and in the reſiſt = 
ance is Bain, he _y would have taken TRE is guilty of mur- 


= * 4 


der | Joid. | 
Whether a man ſhall be ſaid guilty of murder by commandment 
. counſel or aſſent - 250 
h \ | Auto. 


1 


How a man was 8 puridhod for ſtanding mute on an 1 appeal 
and Indickments and how he is to be dealt with at this day 


229. 239 
„ I 
Night NE TX . 1 
Is after 1 and before ſun- riſing | _—_ 128 
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Maden buen. 


If a man ſays to another man, I fell thee all my lands or goods, 
and nothing is aſfigned that the other ſhall give or pay, it is a 


nude contract - - Page 17 


And where a man promiſes _—_ to give him certain money 
uch a day, ar to build an houſe, or to do.him certain ſervice, 


and nothirg is aſſigned for the money, for the building, or the 


ſervice, theſe are nude contracts - Ibid. 
Alſo if a man promiſes another to keep him ſuch certain goods 
; , afely to ſuch_a time, and after he refuſe to take them, there 


""Lieth no action againſt him — — Ibid. 
But if he takes them, and they are loſt through his negligent 
EG ng Os. action _ — - Ibid. 


: Obligation. | 


= obligation « cannot be KA by a bare promiſe | 38 
15 a man is bound in an obligation to repair the houſes of him 
that he is bound to, by ſuch a certain time as oft as need ſhall 
require, and after the houſes have need to be repaired, but he 


who is bound knows it not, that i ignorance ay not excuſe 
* 41% him a f N : Bu 3 5 : 4 . 3 a bh 257 
oe a : 0 


on 


May commit adminiſtration of him that dies inteſtate 227 


| Wer ke mer nan letters ad en bona ee Dia. 
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: Outlowry. | 
What a man forfeits by outlayry i in a perſonal aden 108 
The procels in outlawry | - — lo 
P. 
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Of what goods a parſon may diſpoſe, and what not 225 


Maney may be taken as a commutation a for corporal penance 


and if it is not paid, a ſuit AF; be, infficuten We it in the ec- 
eleſiaſtical court | 318 
For defamatory words penance is s enjoined at the diſcretion of 
the oo P : 319 


bam, | | ; 
If got by preſcription, muſt be by a preſeription time out f | 
mind 08 


Penſion claimed * preſeription, how to be ſued for 0 
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If a man wages his law untruly i in an action of debt upon a con- 
tract in the king's court, he cannot be ſued for the perjury 
in the eccleſiaſtical court „ 263. gs 268 b 


| Pope, 111 0 | 
His power deſtroyed ld 11 1 5 189. 220, 221. 256 
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Pound Overt. 


A pound overt is every place where beaſts may be put in lawfully, 
- not making the owner an offender for being there Page 193 
If the owner of the beaſts break the pound, the diſtrainer may 
have a writ of pound breach, er an action upon the caſe 
= 194 
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Prerogative. 


, £ 


The king by his prerogative is lord paramount of all the bene. 


fices within the realm 3 215 
Profeription, 
No preſcription in lands makes 4 right © = 


2 

But a pteſ(ctiption for rent and profits but of land does 10 
A preſcription is from the time that no man's mind runneth to 
3 the contrary 15 e 4 5 is Y 4+ ET Thid, 
If a man Þreſcribe that if he find any goods within his manor 
that he ſhall have them as his own, the preſcription is void 

| | | | | 270 

Of a country non decimando is good where not — 20 
A ſingle man in a town cannot preſcribe to be diſcharged of the 
tithes of corn and grafs, unleſs he can prove that he recom- 


penſeth it in another wax 2 288 
The ſpiritual court allows of different times in creating a pre- 
ſcription 255 ® 1 307 


See Statute. 
Preſentation. 


The right of preſentation to a church is a temporal OOH 
R Fen 191. 21 

It there be joint tenants, or tenants in common of the patronage, 

and they vary in preſentment, the ordinary is not bound 10 

admit any of their clerks; and if ſix months paſs, he ma) 

| preſent by lapſe, but he may not preſent within ſix mont 

2 | 4 200 
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If the church falls to the biſhop by lapſe, yet if the patron pre- 


1 W. vob E 


If there be coparceners, the ordinary is bound to 3 the ak h 
of the eldeſt ſiſter Page 200 


And if the eldeſt ſiſter dies, ber aſſignee may preſent, and ſo may 


her huſband, who is tenant by the eurte - Ibid. 


ut at the next avoidance the next ſiſter ſhall preſent, and ſo by 


turns one ſiſter after another Did. 
Parceners may agree to preſent by compoſition Did. 
What preſentment the king ſhall have by bis ui | 

hid. 
Ordinary i is not .bound. to admit the clerk of the eldeſt copar- 
cener, but where ſhe preſents in her own name 201 


A church is not litigious but where two preſent by different 
titles 201 


If the patron wake default in a preſening the biſhop ſhall pre- 
| nt not within ſix months, then 


ſent; and if the biſhop preſe 


the metropolitan ſhall preſent ; and if he neglects to preſent, 
then it ſhall go to the kin 215 


ſent before the biſhop puts in his clerk, then "0 patron ſhall 
enjoy his preſentment - Did. 
8o likewiſe if it falls to the metropolitan | 


216 
The right of preſentation, and when a church ſhall be ſaid 0 be 


void, belongs to the king and his laws to determine 219 
When the king preſents not to a benefice the ordinary may put 
in a deputy to ſerve the cure — — Ibid. 


7 
Prohibition 1 


Will lie where a man is ſued in the ſpiritual court for tithe of 
wood above twenty years growth - 96. 281 
If an action is brought for breach of a promiſe in the ſpiritual 
court, a prohibition will lie - - 182 
If a man bequeath to one another man's horſe, and the ſpiritual 
court thereupon maketh proces to execute that legacy, a pro- 
hibition lies 300 
And if a man ſell his land for 1000. and he is 6 ad afterwards in 
ſpiritual court for tithes of ſaid 100 l. 2 prohibition lies 300 
Where a prohibition will not lie, although the ſpiritual court 
will not allow a * — — 303 
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| Will not lie to the eccleſiaſtical court when the executor of 2 
| 8. mg ache is oo - oy x dings e page 'P age 318 


 Promife. f 


: A man can halo no. lids upon a nude or "naked promiſe 
if a'promiſe is made to an univerſity or a city, the party kia, 
the promiſe ſhall not be bound wy it if he intended not to be 
bound | — — 179 
If I promiſe another 10 J. for that be has builded me an x houſe, no 
__ action lies, becauſe the conſideration is paſt _ "187 
But if there had been a precedent requeſt to build the houſe on 
the part of him who made the promiſe, the action would lie, 


although the conſideration was executed „ 
Purchaſer. | 
| It ſeems that a ourchaſsr for a valuable conſideration will be re- 
 lieved i in chancery againſt latent incumbrances - 151 
Purveyance 4 | | 
JJ ĩ or ee ng raned od) £036 
Ryare impedit. 
17 the incumbent is out of the realm, a quare  impedit will 7% againſt 
him 0 3 ber 217 
R. 
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When ' children are intitled to their reaſonable part within the 
Don don, province of York, and principality of Wales 228 
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| Receivers is | ge 1 


Where the aQts of a receiver ſhall bind, 04 where at a. 237 


 « Recoverors 
May avow and jah M 977 
f Recovery Common, 1 | 0 - 
The manner of fuffering En - _ 


It is a bar to the tail, on account of the ſuppoſed recompence, 71 
Is good in conſcience 


The origin of, ſuppoſed to be in the reign of Edward the Fourth 


Has been countenanced by the judges _ . 
If diſſeiſor makes a gift in tail, and the difleiſee releaſes his right 
to the donee, and a recovery is ſuffered * the donee, it 


is good 5 - 5 84 
Cannot be ſuffered of. an annuity, but may of a rent 90 
Releaſe 
Good, and where not - * 25 5 >= al 
Religion, | 


The diſabilities attending entering into religion are . away 
Ions 


Remainder. | 


If a man makes a releaſe to another for term of life, and after he 
confirms his eſtate for term of life to remain aſter his death to 
another and his heirs, the remainder is void 

But if a leaſe is made to a man for term of key man's life, 
and after the leſſor confirms the land to the leſſee for term of : 


is his 


Tx * EAX. 


his own life the remainder over in fee, the remainder i is good 


Page 162 

No grant can be made but to him that is my to pads ___ ex- 
cept it be by way of remainder. =» "Tid, 

Remitter, 
If land deſcends to him that os right to it befor he ſhall be re- 
mitied to his better title if he will 5 "2 
Rene 
If land and rent come into one man' $ hand, the rent is extin& 


32. 154 


If rent is granted to a man in fee to perceive of two acres of 
land, and after the grantor enſeoffs the grantee of one of the 


acres, the rent is extinct - - 147 
Cannot be granted without deed 149 
A rent charge may be apportioned by the act of the party 

id. 
Rent A may be apportioned - - "$50 
Where part of the land deſcends to the grantee of a rent 4 
there may be an apportionment - I52 
A man by the common law may have remedy for rent by diſtreſs 
A 85 55 154 

Keplævin. 
A man may have a replevin for men a diſtreſs without cauſe 


124 
Where beaſts are impounded, the owner may ſue a replevin; 
and if the iſſue is found n the diſtrainer, he ſhall yield 


damages - | * N — "oe 
Reine, 

If a diſtreſs is taken without cauſe, the owner may reſcue it be- 

fore it is impounded - N - 124 


| Reſervation. 


n =; 


„ d c ! by 


„„ n 


s 7 f 1 
7 cs 3 10 iu 
I - 9 ͤ˖ $ - 
f N DE X. 
* 
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No 3 755 a rent can be iis deed; and if vi in 
tail, or a leaſe for term of life is made, remainder over In fee, 
reſerving a rent, the reſervation 1s void P 


If ceſtui que uſe makes a leaſe for term of youln; er fir 


life, or a gift in tail, reſerving a vent, the reſevvation 1s good - 


. 
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of cergymen is required by th the canon common and 3 s 
a : | * 
ans 
Where it ſhall be made . ; — 246. 248, 5 4 


In a writ of annuity agaiuſt a N the © common Weiden is quod 
clericus et beneficiatus non habens laicum feadum ubi potgſt ſum- 


moneri . ans 
A bailiff of the _ of a franchiſe ants be puniſhed for a falſe re- 
turn | — INT 
Right of aue, 
Cannot be given or granted to any other but to the tenant of the 
ground, or him that has the reverſion or remainder 28 
* 
 Cerjeant at Law 
Is ſworn to give counſel according to law * i 


Sherif, 


. N. Da ET Xe 
Sheriff. | 
Where the ſheriff ſhal be amerced for a Nan return by the un- 

der-ſheriff_ - Page ag 


Where he ſhall be puniſhed or amerced for the willul eleape of | 


the gaoler 15 Did. 


5 | Cannot let his bailiwick or pp 5 be 5 8 234 
1 But if he does, Nr —— Whether he 9 be charged for the miſde- 


. meanour of his ſervants *  Tbid: 
If upon ſummons in a præcipe quod 55. the ſheriff, upon in- 
formation of the demandant, ſummons the tenant in another 


man's land, the tenant ſhall be excuſed - 258 
Statute 
Againft God's law, is void © „„ - 15 
Is made by king, lords, and commons — 8 36 
A preſcription prevails not againſt a ſtatute - 81 
But a ſtatute which is in the affirmative may be preſcribed 
againſt - * bid. 
So may a ſtatute in the negative, which is in affirmance of the 
common law = - - Ibid. 
But a ſtatute which is introductive of a new law cannot be pre- 
- ſcribed againſt | id. 
Many times the intent of the letter ſhall bs taken, and not the 
bare letter | 8 5 
But no intent can be taken againſt the expreſs words of a ſta- 
tute - - V Ibid. | 


Statute de Donis, 


| Said 10 be made from ſingularity and preſumption n 8 
| Statute Merchant, 
When ordained — %% . 
Statute Staple, | 
When ordained iini 43 


Stravs. | ay 


( * 
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If they are proclaimed, are forſeited; ; "364 bot, claimed within a 
year, and a day YES Page 111. 269 


T. : 
" Cain in tal 1 oe Py, ke. : 


Not ab for waſte by the law . 102 

But may be reſtrained in equity from committing wilful and ma 
licious waſte — : — id. 

Is in fact only tenant for life — — 10 


If he aliens in fee by a forfeiture Ibid. 

If he makes default in a præcipe, the 4 ſhall received Mid. 
If lands are given to a man and his wife, and the heirs of their 

two bodies, and one dies without heir, the ſurvivor is tenant in 


tail after poſſibility ff 8 , 104 
: | i 3 nr 9.243% 
Of what win may be hd og 2 OO CO 
Tithes 
Are not dus of trees of twonty years growth 28 
Due by what law | - : 282. 28 
When they firſt began, and by whom they were firſt granted 282 
Are of three ſorts, prædial, mixt, and perſonal e 
Prædial, what - Ks Did. 291 
Mixt, what 8 - 289 
Ot trees and graſs, their Aires BE” „ 
Tiithe of lambs does not diſcharge the payment of wool, for it is 
aganother increaſe - 1+ et 291 
Are payable by the buyer, not by the ſeller e "1293 | 
Are not due of col or tin, except by cuſtom —_ — _ 
P-rſonal tithes are now ſcarce any where paid in England, ane 
for mills, or fiſh caught at ſea - 296 
re not due of giſts, though they be after fold © 297 


re not dus flops of trees of twenty years growth — 298 
3 — Noc 
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Nor of the bark | . Page 299 

In extra- parochĩal places belonging to the king 335 

Before the diviſion of pariſhes, it ſeems a man might have paid 

his tithes t to what ares he would — 337 
Traitor 


May diſpoſe of his goods after the treaſon committed 247 


T Tranſubſtantiation, | 
Declaration againft „C TR _ 324 
Sow Ter K- 

To whom it belongs © , EF, BY 256 
_; 
Where a man may juſtify in treſpaſs 5 


A ſpecial action of treſpaſs may be brought gn a man for 
taking a diſtreſs without cauſe 123 
If a ſheriff by a replevin deliver other beaſts than are diſtrained, 


an action of treſpaſs lies againſt him - 2 58 
| May be committed with force, or without - 281 

May be brought for ſtealing a horſe 55 

Is included in every ſelony — bid. 

Trial. | 
If dad bears date at Madrid in Spain or . in 8 it 
may be tried here | - - — on 
Trover 


May be brought for en which are ſtolen aſter the e is 
ae — 281 


Truſßs. 


Are exactly of the ſame nature as uſes were at common law 
Are 


1 * D £ X. 


Are pin nearly * the fame rules, and fubjeR to every 


charge in equity which the legal ONE? is ſubje& to in 


law | Page 171 
Are not ſubject to dowers „ | yt Ibid. 
Nor to eſcheat Did. 


But huſbands may be tenants s by we curly of truſts Lia. 


v. 
Uſes, 
Origin of „%% + - 167 
Inconveniencies of — 169 
An uſe in eſſe may be given away without recompence 39 
Cannot commence without livery of ſeiſin — 173 
Or a recompence or bargain - id. 
Poſſeſſion and uſe joined together in the ſeoffo -—- 60 
2 
Statutes relating to — 249 
V. 
| Villenage | 
Aboliſhed — | x56 
W. 
Mager of Law, 

In what aCtions it will lie — - 28 
Out of uſe, but not out of force - Tbid. 
Warranty. 

Where it bars, and where not 


94. 262. 205 
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a leaſe for years is made to an infant, ond #: ſtranger . 
waſte, the infant muſt anſwer - Page 48 


1 'So a feme covert; to whom a leaſe i is made, is liable to be <7 a 


ed for waſte, and committed by a ſtranger, if ſhe agrees to 


the eſtate after her huſband's death 3 49 

How puniſhable in tenant for term of years for life in dower, or 

by the curteſy = 65. 73. 102. 112. 113 
Will. 

8 _ ; 
By th the ancient law a man could not make a will of his unde 59 
But might diſpoſe of the uſe - - + 60 
The ancient law aboliſhed | VE awe! «01105 3% Ibid. 

1 1 8 IVerds, 

An action will lie at common law for calling another man thief 
or murderer - —_ 328 
"But not for calling him villain „ 7. be Ibid. 
| IWreck. 
What - - - 263. 267. 268 


IWrit of Right of Diſmes. 


| Where it will lie . 186. 187 
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